
AT&T's lldvenisiD& iDceascd 85 percent betwceo 1989 and 1992 10 $1.6 billion.'" We
believe thai tbeIe facts, I10lIg with the bilb chum rate UDonc consuJDen, suQCSI thai AT&T
lacks the ability 10 J1iJe its price UDilateraIIy above competitive leve15 in the provision of
101ll-disraDce mideDtiaI servicea. We reject the lfJ\IJJIeIII that bilb Idvenising expeIIdilllres
by lonI-disraDce caniers indieare a lack of competition. The fact thai AT&T and its
competiton advertise their discount plans, and not their basic schedule mes, dcmonsttate.s
thai advenising is DOl inconsisteat with aaressive price competition. Similarly, that
COIDJlCCinI caniets' producu are aJi&bdy differeotiated is also DOl incoosistI:nt with substantial
competition, since the canier may be deaipinl calliDc plans 10 IaIpI specific poops of
consumen.

65. We also 1iDd, COIISisfeol with tbe FJOl JmcmxChenR CompC&jrinp Order, thai
business customeR are biPJy demand-dutic. ID thal order, the Commissioa dbcusred in
detail the hiP demand e1aDitiel of business tdecommllJlicatioas lIIeI'S. SpedflCally, the
Cnmmiujon found thal buaiDeA QII\OGIerS "routiDdy requeIt pmpoaIs from carriers other
tbuJ AT&T and accord ftdJ 0lIIUiderati0a 10 tbeIe pmpoaIs."119 Furtbennore, we found thai
business lIIeI'S ClOlISider the oIferinp of AT&T's compedton 10 be siIDiIar in quality 10
AT&T's of'leriDp.'. PIIrcbuas of business aervices, the CommissioD found, were also
more sqJIrillk:ated and 1aaotv!cldleUIe about the products they buy and often mate decisions
based 00 lldvIce from COlIIUIIaDts and in-boule tdecommuuicatio expens about the service
of'leriDp and prices thai are ava.Dable 10 \beQl. '" While TRA UJIleS dial iD the resale
COIIIeXt cenaiD busiDeu customen pn:fer 0IIIy an "AT&T pmduc:t," deIpire the ability of
AT&T's c:ompr:Oton 10 offer more competitive tetma and~, this doc=I DOl mean that
AT&T bas the ability 10 COIIlroI price. ID 8ddidon, evideac:e iD the Jecord indicates thai in
1994, AT&T Illpplied OlI1y 25.6 perceut of the approximareIy $4.4 billion iD aervices that
were resold, and that by 1996, AT&T will supply OlI1y 20.3 pen:eat of the approximateJy
S5.6 billioo aervices that are resoId.'12 Cooteqllaldy, TRA's SlIlIIIIIII)' ascrtioa is DOl
sufficieat 10 _ us 10 depIJt from our fiDdiDp iD the Fiul'!JICR'I......R CggpUjgg
Qnk(. Al:c:ordincly, we affim:a our fiDdiDp in the Fiol ""rR'l'iheDR Cnmi......... 0nIcr
that busiDeu customers are biJbly demand-dastic. The wiIliDpess of busineu and
residential customers 10 switch 1oog-disraDce providen is evideuce of a lack of marta power
on the put of AT&T.

'11 AT&T Motioa, Appeodix A, Michael E. Porter, "Competition in the Looc Distance
Tdecommunic:atioas Martet: al6-7 (1993).

,11 FIlIlJmcmxcbenR ComnsIjtjop Order, 6 FCC Red aI 5887.

'.Id.

"' Id. at 5887-88.

'12 EI~ PrNaJwion in Support of AT&T's Motion for Rllclassifiation as a Non­
domiDam Carrier, CC Docbr No. 79-252, fiJod August 19, 1995, aI 5.
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66. In concluding that residential and business customen are demand elasti<:, we
do not discouDl the signifu:ance of AT&T's goodwill or consider it 10 be of 110 IIWtetiDg
value 10 AT&T. As the Commission staled in the First IptspcbeD£e C""UJ"'itigp Order,
"[iln any marbt in whicb relatively new entRlI\S compere against one or more establisbed
incumbents, goodwill is bound 10 playa role, in 50IDC cases a promiDeot role. "112 Tbal does
not mean, however, that AT&T bas market power or that residential and busiDess customen
are demand inelastic. Panicularly where business CUslODlers IeIId 10 be sopbisticated and
residential cuslOmen show high cbum rates, the significance in the marbqJlace of name
recognition and hiSlOric goodwill is reduced.

(c) Mmet Share

67. AT&T's steadily decliDing marbI~ for Iong-diswlce services also
supports the conelusion that AT&T lacks marbI power in the reIevaDt market. At the time
of the Cqgpcjtjve Carrier Firs! Report IIId Qrdc;r. AT&T bad approltimaIely 90 pen;eet of
the overaD Ioog-distaoee industry revenues. From 1984 10 1994, AT&T's martel sbaR, in
terms of both revenues and minutes, feU from approximately 90 percent to 55.2 and S8.6
percent in terms of revenues and minutes respectively. '"

68. Although several parties argue tbat AT&T's overaD martel~ of 60 perceat
is inconsistent with a finding that AT&T lacks marbI power, we disagree. It is wcl1­
established dial marIr.et shale, by itself, is not the sole deteJmiDiDI fM:lOJ' of whetbe:r a firm
possesses marIr.et power. Odler facton, such as demand and IUJlPly eJasticities, conditiord of
entry and otbcr marIr.et conditions. must be examined 10 detenniJie wbctber a particular fum
exercises manet power in the relevaDI nwtet. '1S As we noted in the Fa Intcn;WDR

'OJ Ern Interexcbanae Competition Order, 6 FCC Red at 5888.

". See Appendix B, Figure I. ~ _lAD 1995 Long Dista.nce Market Share Report
at 13.

'" ~ Upjted SIlIca v GepmI Qypamjc. CoQl.. 415 U.S. 486, 498 (1974) (nwfa:t
shale is imperfect meuure because marIr.et must be examined iD lilbt of access to
a1temaIive supplies); Unjb;d !!Ws Y BRa Dupes Ipc. 908 F.2d 981, 986 (D.C.
Cir. 1990) (marIr.et shale statistics "misJeadiIll" in a "volaliJe and sbiftiDa" nwfa:t);
Unjtcd !!Ws y Syufy Ijptcqxlscs, 903 F.2d 659, 664-67 (9th Cir. 1990); BIll
McmorjaI limp Ipc Y v_, HOJIl Ips. Ipc.. 784 F.2d 1325, 1335-36 (1tb Cir.
1986); Rc:view of tbc C-QlDm;a-doo's Bca'1ietjrw Goyemjpl TeIcyisjop "nw'raeinf
IeJeyjsjoo SaW""' Stations Rcyjew of PoJicx apd Rules, MM Docket Nos. 91·221,
87-8, Further Nolice of Proposed RuIemakiDg, 10 FCC Red 3524,3535 (199S). ~
eamDv Pbillip E. Ateeda, Herbert Hovenkamp, & Jobo L. Solow, UA Antitrust
Law: An Analysis of AmjtruM PriDcipIes and lbejr AwJication 83-302 (1995)
(discussing various factors CODSidenld in assessing maJtet power).
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Competition Order, 'lm}arket share alone is DOt oecessariIy a reliable measure of
competition, particularly in ma.rlceu with higb supply and demand eIasticities. " ..

69. Our determination fifteen yean afO in the Fla! Rcpgn and Order that AT&T
possessed marltet power rested on several martel cbaracleristics, including the facts that
AT&T cootroUed, througb its owuenhip of !be Bell Operating Companies, local access
facilities for over 80 percent of tbe aatioo's pboaes, and that AT&T was viItualIy !be omy
supplier of aU interexebange services. Wbile divestiture removed AT&T's control over local
bottleneck facilities, the intentare, interexehange market was sdIl in its infancy and tbenlfore
did not suppan a fmding of 1lOII-dominance for AT&T.

70. Today, conditions in !be marltet are far ditfen:m. FUll, AT&T bas DOl
controlled local boalenea facilities for over leD yean. Secood, AT&T faces 11 least two
full-fledged faciljties-based competitors. Bod! MCJ and SpriDt blve nadoowidc networb that
are CllUle of offering IIIOSl COIISlIJDen an altenlllive cboic:c of ICI'Vices rclative to AT&T.
In additioo, tbere is 11 least OJIC odJcr Dationwidc faciJitics..buo pmvldcr (WorIdCom,
formerly IDDSlWiJTcI), wbich priIlIariIy servca die busincu IIIaIta and~ CIIter the
residcnIiaI martel scglDCIIt, and doztos of~ fIcllitics-bued carriers. 1'bc:re are abo
seveJlll blllldred smaJJ carriers that primarily IeSCII !be QJIIcity of !be IarJest inCcrcxcbaoge
caniers. We beJieye that !be siguificaDt r:JtCCSS capIICity and IarJc number of 1ollI-iIisIabcc
carrien limits any exercise of martel power by AT&T.

71. Third, viItualIy aU cusromers today, iDcludiD&~, blve DUmcrous
cboiccs of eqrW access carriers empIoyina tJciIltics or ftlSIIc, or both. BquaJ access was
mainly impIeIlIented by !be local excJJaoce carriers hctwCCII 1984 and 1989. 10 1984, equal
access was DOt available. M¥>r competitors IUCb as MCJ and Sprior did DOl have equal
access in a majority of ocotraI offi<:es until 1989. 8y 1994, equal access was aval1ablc in 97
per=lt of !be central offices, and was available to aU long-dislaotc carriers. Taken Io&dbcr,
these changes in market conditions warrant our recoosidcrIlioo and ItleYaIuIlioo of AT&T's
cLusification.

72. The behavior of !be marltet betweeu 1984 and 1994 suggests intense rivalry
among AT&T, MCI and Sprior. Moreover, we IIOlC that AT&T's mutet share fcll
approximately 33 pcrcem betwceu 1984 and 1994. The fact that !be rate of decline of
AT&T's marltet share bas dccRascd during Ibe last five yean is DOlan iodicaUoo of market
power. RaIber; it may limply reflect the fact tbI1, since 1990, DIOSt CUSIODICrS, iDcludiD&
resc11ers, blve bid domu of cboiclls of equal access carriers, and that AT&T's COlD)lCtiton
no longer have !be Idvamagc of lowCl' access costs that enabled lbcm to UDdcJpricc AT&T
and capcure market share. Aa:ordiogly, we find !be decline in AT&T's mutet share
suggests that AT&T 110 longer possesses rnadret power.

'.. Ftm Imerexcbanee Compelitjop Order. 6 FCC Red 11 5890.
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(d) AT&T's Cost Structure, Size, and Resources

73. Several parties claim that AT&T recains market POWCl' simply by virtue of its
lower costs, slicer size, superior resources, fioaocial strength, and recluUca1 capabilities. We
do not find that these advantages, by lbcmselves, confer market power on AT&T. As we
observed in the InJerexcbanJr; CoIDlleljtjDR proceeding, the issue is not whether AT&T bas
advantages, but 'wbcthcr any sucb advantages lIe so grealto preclude the effective
functioning of. competitive market. ,,1'7 It is not sutprising that an iocumbcDl would cojoy
cena.io advantages, including resoun:e advantages, scale economie!, 1onI-lCJ1D relatiooships
with supplien (ioclu4iog collocalioo agRlCllIcotsl, and ready access to capital. Sucb
advantages, bowever, do DOli hImm:i iodicaIe that AT&T bas a lower cost suuaure that can
give it an lIIIfair competitive advlDlage over its 00IIIpdit0rs. As we discussed in !be fial
Irucrexc!Ianft Cpmprtjtjgp On!Gr, ill c:ompuiog cost strueD1rcs of couipctina curicn, it is
not enougb simply to look 11 access or uaospon costJ. The &ct that 0 AT&T may pay lower
transpon charges than a COtDpelitor in a particular LATA . . . does not mean that its overall
transpon <:est SUUCCUre is lower thao those of its competitoR.". Moreover, sucb
advantages, if they do exist, do DOl iodicI1c thJt AT&T bas !be ability to coatIOI price.
Volume and tenD discounts, for example, are expressly permitted by the Commission so that
fl1lJls can take advamaec of their size. lbI1 AT&T is in a positioD to obIaio volume and
term discounts from CAPs and LEes docs DOl oecessarily coolCl' market power on AT&T.
Indeed, there is 110 evidcDce that the advaIItages cqjoylll1 by AT&T with regard to volume
and teno discounts live AT&T !be power to suslaio prices protitabIy above the compebtive
level. As we noted in tbe F"tm Intmxcban&e CnmJx'!itinn On!Gr, !be °com,petilive process
itself is largely about tryiogto dIweJop OIJe'S own advamages, aiId aU fums aced DOt be
equal in alI respects for this process to WaB. o

,. Nochio& in !be I1'lCOnI in this procea1iog
demonstrates otherwise. Accordingly, we do not find that AT&T's size or cost stJUcture
constitutes persuasive evidence of market power.

b. SpecifIC AT&T Service Groupings

74. As we have stated above, AT&T's ability to cootrol!be price of individual
services within the ovCl'all JdevaIll maJbl is DOt !be determining faaor in assessing AT&T's
domioaoce in tbe interslI1c, domestic, ioterexcbange market. NooedIcIess, a DUmber of
parties on the reconI have nUcd aJ'IIUDaltI repnIiog AT&T's alJcced market power with
respc:ct to specific services. Ao:onIiogly, we now examine AT&T's provision of a Dumber
of individual services, to assess their effect on AT&T's overall market power.

'1'7 FiDt IntcRllCbancc Competition 0n!Gr. 6 FCC Red 11 5891-92.

'II ld. 11 5890.

I" ld. 11 5892.
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(1) Residential Services Pricing

(a) Pleadings

7S. Several c:ommeDIers bave argued that trends in prices since 1990 indicare that
residential services bave DOl become more competitive aDd that they may bave become less
competitive. '10 The JoiDt Bc11 Companies c1ailD that there bas been a steady upward price
uend since 1990 "based 011 the average price per minute for basic service, "." aDd that
AT&T, MCI aDd Sprint have eupged in "1ock-step" priciDg widl six iDcreases in tbree
yean.'" IDCMA assena that, since AT&T first fiJed its mocioo, AT&T bas COIItinued to
increase prices. '" Coasiclerinc both basic raIeS aDd discounts, the Joiol BeD Companies
argue that price-cost DIIIJios have risen since 1990, which they c1ailD is indicative of a
reductioo ill compditioo.'" 10 a similar aoa1ysis, they c1ailD that AT&T's gross margins
(defiDed as Del sales less cost of Ioods sold divided by Del sales) inceased betweeo 1984 IIId
1994.'" Tbey c1aim that Ibis iDcn:ase ill profitability is ref1ecled ill au iDcn:ase ill AT&T's
eaminp per share CJVeI' the same time period. tt. 1be JoiDt BeD Compuies funber argue that
AT&T'slClUa1 residaIIiaJ price index (API) remained close to or II the BasIrd 1 price cap
index (PCI) CJVeI' the four yean following tile UDpositioII of price caps, despim tile &ct that
AT&T's productivity savings exceeded its X-factor, aud that MCI aDd Sprint immediaIe1y

•'" JoiDt BeD Compa:oie$ JUlIe 9, 1995 Commeuts II 8, AttaCbment B, Reply Affidavit of
Paul W. MacAvoy, II fIgUres 14-16; n:o June 9, 1995 COIIIIIIeIIls II 6; IDCMA
June 9, 1995 Coauneats II 7; TRA June 9, 1995 Comments II 13; LBC Joiot
Commenters June 9, 1995 Comments II 9.

'" Joiot Bc11 Companies June 9, 1995 Comments, Attacbmeut 0, Reply Affidavit of
JetT)' A. HaUIDIID, II Figure I; Ill' 111m TFG June 9, 1995 Comments II 6.

'" Joint BeU Companies June 9, 1995 Comments II 8; Ill' 111m TFG June 9, 1995
Comments II 6.

,t) IDCMA June 9, 1995 Comments II 7.

,.. Joiot BeD CompIlIies June 9, 1995 Comments, Attacbmeut B, RqlIy Afftdavit of Paul
W. MacAvoy II rlJllre5 14-16.

," w., AlIacbmeol Eo William E. Taylor aDd J. Douglas Zona, •AD Analysis of the
Swe of Competition ill Looc Distance TeIephooe MaItets," II IS; ~ 111m TRA June
9, 1995 Commeuts II 13; LBC Joiol Commenters June 9, 1995 Commeuts at 7.

,.. Joiol BeD Companies June 9, 1995 Comments, Attachment E, William E. Taylor aDd
J. Dou,Ias Zona, "AD Analysis of the Swe of Competition ill Long Distance
Telepbone Marteu," II 42.
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mllChed auy AT&T iDcrease ill residential prices. '" This, they aasen, demonstrates both
that AT&T bas martet power aDd that resideDtial services exhibited oligopo1istic coDusion....
Finally, as evideoce of the lack of competition among AT&T, MCI, aDd SpriDt, tile Jow
BeD Compauies c1ailD that aonouocemeuts by AT&T of price iDcreases 1eads to iDcreases in
the stock price not ooly of AT&T, but also of MCI and SpriDt. ,..

76. AT&T acknowledges that basic rates bave iDcreased, but conteods tbat, after
accounting for discounts, AT&T's avel1lle revenue per miDUle, ill nomiDaJ lerms, has
decreased.- AT&T also c1ailDs that the lock-step iDcreases ill basic raIeS are due to the fact
that Basket I price caps keep prices below cost to low volume customers,2Al' aDd that
asymmetric regulation of AT&T Cre1!e5 the anifact of price leadersbip for basic rates. 2Q1

CSE also asserts that alternative RISODS exist for similarity ill price changes for AT&T,
MCI, and SpriDt."" CSE DOIe5 that AT&T raised its rates after compaoies oatioowide
adopted accrual accounting for various retirement benefits. "" Whlle MCI aud SpriDt
followed suit IIId incIaSed prices, CSE argues that this makes sense if these compauies also

'" Taylor aud ZOna further assen that they were unable to find strong evidence of
productivity powth by AT&T. They c1ailD that Ibis was because there was
iosufficieot competition to force AT&T to improve productivity. Joiol BeD
Compauies June 9, 1995 Cottuoeuts, Attacbmeot Eo William E. Taylor aud J.
Dou,Ias Zona, "AD Analysis of the State of Competition ill Loog Distance Telephone
Martets," at 34-3S.

'91 hL.. Anachment C, Affidavit of Jerry A. Hausman, at 12-17.

,.. Joint Bell Companies June 9, 1995 Comments, Attachment A, Affidavit of Paul
MacAvoy at 30-31.

lOO AT&T December 3, 1993 Reply Comments at 31; Ill' &1IQ AT&T June 30, 1995
Reply Comments, Attac1uoelIl I, Jobo Harin., Jeffrey H. Rohlfs and Hany M.
ShoosbaD m, "Disabilities of Continued Asymmetric Regu1ation of AT&T," at Table
I (domestic revenue per CODversation miDule declined from SO. ITIf/J in 1991 to
SO.161S6 ill 1994).

20' AT&T April 24,l99S Ia bdIl Fi1ina, Attacbment G, Affidavit of B. Douglas
Bembeim aDd Roben D. Willie II 149; Ill' 111m CSE June 9, 1995 COIIIJDelIU at S.

"" AT&T April 24,I99S Ia bdIl FiIiDg, Attachment G, Affidavit of B. Douglas
Bernheim aDd Roben D. Willig II ISO-lSI-

"" CSE June 9, 1995 Comments 114.

""w.
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changed their accounting method. lOS With respect to the increase in the price-cost margin,
AT&T argues tbal it should be expected tbal prices would be above marginal cost in a
DWtet with bigb fixed costs."" AT&T further claims that, between 1991 aDd 1994, its
avenge revenue per minute decreased faster than did \be average per-minute cost of
interstate switcbed access service."" AT&T contends that Ibis comparison sbows tbal
overall, its prices bave declined by more than \be amount of the access charge reductions
implemented by \be Ioca1 excbange carriers during Ibis period.

77. 1be LBC Joint Commenters DOte, bowever, that many discouDt plaDs arc DOl

offered ubiquitously, forcing customers in some rural areas to pay \be bigber basic rate.'"

(b) DiJcussioo

78. AT&T's pricing of resideatiallerVices also supports our COIIClusioo tbat
AT&T IIcb IIWUt power. Our aualylis of \be n:conI iDdicates tbIl, betweea 1991 and
1m, ATI:T'a best available cIiscouDred JrlSidatIiaI ... for cuaomers with montbly billa
over SIO.OO fe1l between IS UId 28 pereeIIl, in IlOIItinal terms, depeucIina on usap
patterns.- The record also indicates tbIl NO aDd Sprint fulqueotly initiate new discouDt
plans and tbIl AT&T responds. 210

79. In addition, it appears tbIl an itIcft:asinc perceotage of AT&T's n:sideIltiai
customers are seJecUua discouDt plans rather than pa)'iDa AT&T's basic rates. A1tboucb \be
record does DOl iDdicaIe the exact number of AT&T'. residential customers wbo are on
discount pJaDs, \be Commission bas previously DOled that, in 1993, diIcouDt plans accounted
for 33 percent of Bastd 1 traffic, while in 1994, calls uDder ATI:T's True Promotions plaDs

""IlL.

,.. IlL. at 161.

"" AT&T June 30, 1m Rl:ply Comments, Attacbment 1, Jobo HariJta, Jetfn:y H.
RoIIIrJ IDd Hany N. Sboosban m, "Disabilities of Coutinued Asymmeuic R.egulatioo
of ATI:T," at 26 (AT&T June 30, 1m Rl:ply Commalts, Haring, Rohlfs and
SboosIu Altacbmeot).

,.. LBC Joinc Commeoters JUDe 9, 1m Commeots at 5.

"" kill Appendix B, Table I.

210 AT&T April 24, 1995 Il&~ Filing, Attacbment G, Affidavit of B. Douglas
Bernheim and Robert D. Willig at 140-41.

3312

accounted for 53 percent of Basket I traffic. lII The size of Ibis increase stroogly suggests
that \be number of customers on discoum plans bas increased. With respect to \be
contlictiDg evidelIce over wbetbcr or DOl all access cost reductions were passed rhrougb to
consumers, we ftDd that AT&T preaeuted \be oo1y study that specifically isolated domestic
interstate revenues. It found that, between January 1991 aDd December 1994, \be total
reduction in AT&T's ratesex~ \be total reduction in access cbarges.212 Further, Taylor
aDd Zona's argument that AT&T's eamings per share increase detllOllSlDleS that AT&T bas
market power is incoDClusive for \be domestic ioIentate market, since eamin&s per sban:
includes profits for all of AT&T's services aDd products, including equipmeot sales.

80. Bod1 \be decn:ase in prices for discouat plaDs aDd the incJasing Dumber of
customers cboosing diIcouot plaDs over basic reaidentiaI rates Ib'ODIly suqest tbIl AT&T
unilaterally cannot raise and suslain prices profitably above a competitive level for residential
services. 1bat NO and SpriJK oftat lead in offerinl promotional discouou is further
evideuce of the rivalry amoDg \be three Iarpst interexcbange carriers and of AT&T's lack of
market power.

81. We note tbIl coocems expressed about recent incJeues in basic scbedule
interstate Ioag distance rues arc DOt based OIl claims tbat AT&T bas \be power uoilaterally to
raise prices for this service. Ratber, \be oommeoten assert tbat ATI:T, NO IDd SpriDt
have coordiDated their price cbaops aDd that AT&T is \be price leader.2IJ We ackDowledp
that \be record demoosUares tbat, since 1991, basic scltedule rates for domeItic reaidentiaJ
service have risen approximately sixteen percem (in lIOIIlinal terms), with mucb of the
increase occuning since January I, 1994.1" Moteover, each tiIite ATI:T bas incrcued its
basic rate, NO aDd Sprint have quickly tbereafter matebed \be incn:ue. %U ID addition,

111 PpJjcy and Rules Conceminc RaIcs for Ilpm;mm Canjen Jlcyj,ljopa tD Price CiP
Rules for AUT, CC Docket Nos. 87-313, 93-197, Further Notice of Proposed
Rulemaking, 10 FCC RaJ 7854, 78S8 (1995).

'"~ AT&T JUDe 30, 1m Reply Comments, Haring, Roblfs aDd SboosbaD Attacbment
at Table I.

m Sprint November 12, 1993 Comments at 8-9; TRA November 12, 1993 Comments at
8-10; W"tlTel November 12, 1993 Comments at 8-10; Joint BeD Companies JUDe 9,
I99S CommeIIts at 8; 'J]IG June 9, 1995 Comments at 6.

1" 11ds peR:llIIII&e _ calculated by CIOIIlpUiDa fOIa1 billa paid by each of 60 CWIlOIIIer

profllea COIIlIiDed in \be 10iDl BeD CompuieI June 9, 1995 Commeats, AIIacIImem
B, Reply Affidavit of PmI W. MlcAvoy, AppendIx B at 6-8, 10-12, under January 1,
1991 basic scltedule rates and JUly 6, 1m basic scbedule rues.

%U Joint BeD Companies JUDe 9, 1m Comments, Attachment D, Reply Affidavit of
Jerry A. Hausman at Figure I; _11m TFG JUDe 9, 1995 Commeots at 6.

3313



SUldies in tbe record, including one submitted on behaIf of AT&T, suggest that, if price cap
regulation is removed for Basket I services, basic resideDtial rates will rise even further.'"

82. AT&T nWnuins that lock-step increases in basic residential rates occur
because tbeae rates are below cost for low-volume users <1&.., those customers woo spend
lJe(ween zero IIId $3.00 peT monlb in IOIII-distance caBs).2I1 We believe that, to the extent
price caps have ktpt basic schedule rates below cost, an inctease in basic schedule I1ltes is
not incoosisreDt with f'iudinI that AT&T Iaclcs !be power to COIlUOI price. In IdditiOll, we
are not persuaded by tbe Joint Bell CompaDies' IfIUment that AT&T bas individual nwtec
power baed 011 tbe faa that AT&T's API bas mnaincd close to !be Pel over a four-year
period. As !be Joint BeD Companies coocedc, each time that AT&T raised its basic l2les,
MCI aod Sprint quictly marched the increase. Thus, to !be exteIIt that prices would rise if
!be Basket 1 price CIp were rauoved, this is DOt evideace of AT&T's iildividual nwtec
power, but pertIaps of licit price c:oordiJwioo. In Idditioa, we DOte that !be Basket 1 API
bas been below !be PCI by II Jeut ClIIe pen1eIICIJe poiar for ljlpIOXimar.dy 12 of the 14
mOlllbs siDce AUpsll994.211 Furtber, becioDiDI in early 1995, !be Basket I API bepn to
drop steadily below !be PCI, aod that !be API is eurreatly 6.2 perteIIl below !be Pel.2.' To
the extent this treud COIIIinuea, Ibis would appear to UDdm:ut the Joint BeD Companies'
IfIUment. Similarly, Dean MacAvoy's lIIpmeat that AT&T bas raised basic rates between
1991 aod 1994 aod that such price incmases lead to !be increue in the value of AT&T,
MCI, aod SpriDI stoe1: is oar evicJc:Dce that AT&T po_ unilateral nwtec power. AI
most, it suUesu that !bere may be racit price coordinatioa lUIIOIII AT&T, MCI and Sprint.

83. We find that tbe evidence in the recxmI is COIlfUcciac aod incoaclusive as to lbe
issue of !lICit price coonIiaIlion IlIIOIIJ AT&T, MCI, IDd SpriuI with respect to basic
schedule rates or I'eIideatiaI rates in aeneral. For example, as 1IOCed, certain evicblcc sIJows
that Ibe locIc-Jfq) iDcn:ases may be due to tbe fld that price caps bave ktpt basic schedule
rates below cost, aod that my price leadership by AT&T is a fuDctiOll of tbe current
asymmetric reJUlatory scheme. 220 To tbe extent, bowever, that tacit price coordinatioo may

". ~, u., AT&T April 24, 1995 E& line Filing, AJ.rachmem G. Affidavit of B.
Douglas 8embeim aod Robert D. Williall 139.

2.7 AT&T April 24, 1995 E& line Filing II 51.

211 Based 011 informatioo COIItained in AT&T llIriff traDsmiUals ftled since ADJUst 1994.

21'~ AT&T l'rIIIsmittal No. 9169, dIlcd October 11, 1995, Leuer from Mary
Pefersoa, Administrator - Rates and Tariffs, AT&T Corp., to Secretary, Feden1
CommunicatiODs CommissiOll,AJ.tacbmelll,A. II 2.

no AT&T April 24,1995 E& l'iIK Filing, Attachment G, AlrKlavit of B. Douglas
8enIbeiIIl and Robert D. Willig at 137-140; a aim CSE June 9, 1995 Comments
115.
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be occurring, Ibe Commission would view this as a matter of serious cooceru. We believe,
however, that Ibis problem, to the extent it may e.tia, is a problem generic to !be
interexcbaJlge industry and not specific to AT&T. We thus believe tbeae COIICClDS are better
addressed by removing regulatory requirements !bat may facilitlle such conduct, such as !be
longer advaoce notice period curmnly applicable only to AT&T, and by addressing the
potential issues raised by these concerns in !be CODtext of !be proceediog we inteod to initiate
to examine the interstate, domestic, interexcbaoge martel as a wbole. Because tbey relate to
the industry as a whole, these issues do not preclUde our concluding that AT&T lacks the
power to raise residential prices unilaterally above competitive levels. Thus, the evideoce
reganfing residential pricing supports our finding that AT&T lacks nwket power.

84. FinaUy, we recogoize that iocn:ases in AT&T's basic resideotial rates may
occur. 221 While DOt relevant to our <1etennioalioo of wbetber AT&T meets our definitioo of
non-dominaoce, we note that AT&T bas voluntarily commirted to iostilUte two optiooal
calling plms designed to mitipte the impact of such rate iocn:ases.m Ullder the plm for
low-income customers, AT&T will offer for tbnle years a callina plm that allows Iow­
income residential customers to place one hour of iotentate dUect dial seJVice II a rate
frozen at IS percent below cunmt basic schedute Jlltes.m These customers also may enroD
in AT&T's oIber discount progmnS.22C Qua1ificati00 criteria for CUSlODlerS 00 this plm will
be !bose established by state public utility commissioos for implanc:ntinl the COlDDlissioIl's
Ufeline and Unk-up programS.222 AT&T will exteDd Ibis offer to CUSIOIDerS who panicipate
in the Slate aid program used to dctennine qu.alificatioo in tbe lifeline or UDt-up in that

221 We note. however, that simply because basic schedule rates may rise in a competitive
market does DOt mean that they will be unreasonable under Scetioll 201 of the
Communications Act.

m AT&T september 21, \995 E& l'iIK Letlcr, at 2·3.

22J IlL. at 2.

mIlL.

tV IlL. For die Colnmi.uioa's UfeJine and Link-uP proarams, a MTS lAd WATS
Madq:l! S1rucIure: Amcpdmcp& of Pads 67 lAd 69 of die Cgmmjgjng" ByIcs and
H'1Jh!islvpt:;gt of.loiac 1klInl. Decisioa and Order, so Fed. Rea. 939 (1985); Id1l
and WAIS Marta Sgudure' Amc;gdmt;pt of Parts 67 UJd 69 of the Cnrpmjgjne',
Bilka and Fehli""ncn' oh Jgjplllglrd, Decisioo aod Order, 51 Fed. Rea. 1371
(1986); MTS UJd WAn MaJtct Structure' Ammdmcm of Parts 67 lAd 69 of rbe
Commission's Rules and J1SahlislJmcnt of I Joint Baud, 1tqlort aod Order, 2 FCC
Red 2953 (1987). ~ IblllAD \995 Long Distance Mutet Share Report at 48-76.
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Slate, to areas in a stale DOt currently covered by an -Wroved Lifeline or Unk-up plan. 126

This plan should ameliorate any potential "rate sbock" for low-income customers.

8S . AT&T also bas voluotarily commilled to offer an optional plan that would be
targelcd to serve low-volume residential customers but that will be available to all. %27 AT&T
will offer for three yean an interstale diJ'llct dial service for low-volume resideotial
consumers tIw allows tbem to pun:1we calliog II guannteed J2leS. For the f1J"Sl year,
callers will pay 53.00 per IIIOIIfh for the iaitiaI 20 minutes II any time during the day, and
callioB in excess of the tint 20 minutes will be priced 011 a postalized basis II the rate of
$O.2S per minute for peak (IlIIy period) caJIiDI and $0. IS per minute for off-peak (Evening
and NightIWeeteod period) calIina. 221 Durio& the second year, the service will be priced II
53.00 for the iaitiaI 20 minute period and DO hirIIer tban $0.27 per minute for peak and
$0.16 per minute for off-peak CMI1ime calIina. DuriJIr the third year, the service will be
priced DO biper dIIIl S3.2S for the iaitiaI 20 minute period and DO bigber tban $0.27 per
minute for pelt caIIiDc and $0.16 per miaute for off-peak ovenime caI1iDc.229 AT&T will
notify ill CUIlOmerS of the availability of these pIaDs duougb a bill messqe every third
moodJ wbeD dIeir USIF in !bat IDOIIIb is below 510.DO ID Idditioa, AT&T will develop a
COOSlImer outteac:b pl'OIrIlII that will iDcIude, IIDOIII other tbinp, the foUowing: (i) AT&T
will impIemeaI a IIIlioaal and loca1 public illfOllllllioo program DOCifying the public of the
availability of theae offen; (0) AT&T will iIIfonn the COIIIUlDer advocaIea puticipaliDa OIl

the AT&T CoaIumer PaDeI and other IIIIioaal and Ioca1 COIISUIIKIr poups of the availability
of tbese offen; (ail) AT&T will tIIiD ill CUSIDmer aervioe icpaeseuratives 011 the provisioos of
these offers and insure their understanding of the appIicIIioo of tbe8e offers to a customer's
particular calling paltern.211

DO AT&T September 21, 1m iI fIDe Later II 2. Customers in those areas may
enroU in tIJis offer by demonJtrIIing their panicipatioo in cbIt stale aid program. The
Stare of Delaware curready does DOl puticipaae ill either Ufeline or Unk-up.
'I'bemore, AT&T will qualify Delaware CUslomen for tbia offer based 011 their
participatIoo in a public assistance program ideat:ified in COOSlIltatiOll with the
Delaware Public Utility Commissioa. Id.

%271d.

mid.

2291l1..

230 1lI.. II 2.

,., 1lI.., IS claritied by AT&T October S, 1m iI fIDe Later III; ~ I1Ill Wallman
October 4, 1m LeIter II 1-2.
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86. AT&T further bas commilled to me changes to its average residential
interstale direct dial services 011 DOl less than five business days' ootioe, if those changes:
(I) increase raJeS more than 20 percent in a single year for customers making greater than
$2.S0 in calls per month; or (2) increase the average monthly cba1Jes more than $.50 per
month in a single year for customers maJdng less than 52.50 in calls per month.''' This
determination will be made on the basis of average per minute cba1Jes separately for the
Day, Evening and NigblfWeekend time periods and determining the impact on customers of
the proposed cbaoce by comparing the existing and proposed price over all minutes of use
levels.'" Sucb tariff transmittals will be c1carly identified as affecting the provisions of this
commitment..... While we believe the ri.sk of losing significant maiUt share to its
competitors will effectively deter AT&T from proposing sucb rate changes, we DOle that the
Commission bas authority to defer the effective date of such changes for the maximum
statutory period of 120 days and to suspc:od the cba1Jes for the full five-month period in
order to conduct a full investiptioo if AT&T were to propose such increases. 10 addition,
AT&T bas oommilled to offer for a period of three yean an interstate optional calling plan
thaI will provide residential consumers a postalized rile of DO more than $O.3S per minute
for peak calling and $0.21 per minute for off-peak.'"

87. With respc:ct to these plans, AT&T states that, in the event of significant
change in the structure of the interexcbaoge industry including a significant~ or
restruCture of access lites, AT&T may ftle tariff cban&es to these plans on not less than five
business days' notice.a We note t1w, in considering the effects of such changes 011 AT&T's

232 AT&T September 21, 1995 iI fine LeIter at 2-3, as clarified by AT&T October 5,
1995 iI faI1' I..dIer II 1; ~ Ilm Wallman October 4, 1995 Letter II 2-3. Tbe 20
percent and $0.50 commitments will apply Oil a cumulative basis in a caJendar year.
AT&T October S. 1m E& ram LeIter II 1.

133 AT&T Seprember 21, I99S iI~ Leuer II 3. AT&T will calculate a sepal3le

weighted averqe of nICS for all mileage bandli (weighted by the relative number of
millutes for e:acb mi1t:age baud) for the Day time period, the Evening lime period, and
the NigbtIWcekend time period. AT&T will calculate the impact of a rate change on
a ooe-millute-per-moodJ Day caller, a two-miDufc-per-mOllth Day caller, a three­
miDute-per-moodJ Day caller, etc., and will ped'ono similar calculatioos for a
hypodlcOcal caller wbo called oaIy during the Evening hours and a bypotbetical caller
who called oaIy during the NigbIIWcekend hours. AT&T October 5, 1995 Bl fIIK
LeIter II 1; _ 11m Wallman October 4, 1m Letter II 2-3.

.... AT&T Sqltember 21, 1m iI fIDe I..dIer 113.

"'1lI..

... Id. at 3. Such tariff trIiISmittals will be clearly identified as affecting the provisions
of this commitment. 1lI..
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commitment to the postalized rate, we will take into account the fact that $0.35 per minute
for peak calling and SO.21 per minute for off-peak are greater tbao the current basic schedule
rates. AT&T further states that this commitment does not apply to services provided via
acees.s service obtained from a DeW entraJI\ to a local acees.s DWtet, unless those access rates
are comparable to those charged by the incumbent local excbaDge access provider. 231

(2) Business and 800 Services

(a) Discussion

88. AT&T incorporattld its pJeadin&s from the loterexchanee Competition
Procecdinl iDto its motioa requestiDg m:Jassification as a non-domiaant carrier. 231 As noted
above, the Commjujna in the Iptrmrtp.,. CoauJaitjpn proc:eaIing found that busiDess
ICIViceI (except ua10J private tiDe) and 800 servk:es (except for 800 diRlCtory assistance)
bad '-'e "1UbIWIIiaDy compdirive" and,~, lItn:aJD1iDed its reeuJatiou of those
AT&T 1CIVices.- In January 1995, the Commiuion issued an order that sueamJined the
replation of AT&T's commercial services for smaD business c:ustomers after findiDg \hal
AT&T lacked market power with respect to tbese services.""

89. M« reviewing the record estabIishc:d in the IotmxchagR eompc:tiriog
proccedinc aod our orden w1lere we found business services to be substalltiaUy competitive,
we fUld that the filers that supported our findiDg of subsWltial competition also support a
fiDdinl that AT&T lacks maJtet power with respect to tbese sneamIincd services.301 In

"'ld.

231 AT&T Motion II 14 n.43.

... Figt lptcrw;hapF CtJqpc:ritjgp Order, 6 FCC Red II 5881-82,5887, 5911;~
lJJ1CRXcbanF Compctjtiog Order, 8 FCC Red II 3669, 3671.

JAG 1995 AIAT Price c,p Order, 10 FCC Red II 3014-20.

301 In coacludinc that bu&ines& services bad become substaDtially compecitive, the
Conuniuion relied on itJ findin& that the business services IIWtdplace is
c1IandDrIDd by lI.....nti.1 demand and supply elasticities that limit ATAT's ability
to CClIIl:I01 price of business services, on AT&T's pricin& of business services under
priceQP~. and on AT&T's maJtet~ in business services. EioI
"'""""mF 0Jnlpsitin0 Order, 6 FCC Red at 5887-89. The Commjssjna also
relied 011 its findin&s that AT&T does not enjoy overall cost advantages over its
competitors, nor advantages due to ATAT's size and n:soun:el that are so great as to
pm:1ude the effective ftmctioniDg of the business services nwtet. Id. at 5890-92.
The Commission found that 800 services bad become substantially competitive based

(continued...)
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addition, we oote that, in the 1995 AUT Price Cap Order. we specifically found \hal
AT&T lacks market power with respect to commercial services for small businesses. 302

(3) Operator Services and Calling Cards

(a) Pleadings

90. AT&T asserts \hal effective competition exists for an IIeIVices which comprise
the intelSWe. domestic. interexcbange market. and that the evicleDce in the record with
regard to operator services justifies classifyinl AT&T as a non-dominllll carrier.'"' Citin&
numerous technological, markelplace, lep1 and rqulatory factors, AT&T assertS that
"(e)very aspect of service in this seement is subject to vieorous compdi(jna," aod that
AT&T's martet sbaJe of calling cud services feU from over 75 perceot in 1986 to about 64
percent in 1994.... AT&T further asserts that with respect to operator-bandled calls,
competition reduced AT&T's share by nearly 10 percent from 1993 througb 1994.'"'

91. Several commenters dispute AT&T's assertions and COIlfmd that AT&T
remains dominant in the operator services maJtet sepnent.... These commeutelS arpe that
AT&T reaaiDs a significant majority of the operuor services market segment,'" that AT&T
has proprietary calling cuds and billing and colleetion arrangements with LBCs that provide
it with an unfair competitive advantage,'" and that any cbange in AT&T's dominant carrier

"'(...continued)
on the introduction of 800 number ponability. second Iptmxclp'OF eompctitioq
Qnkr. 8 FCC Red II 3669.

.., Id. II 3027.

303 AT&T Motion II 12, 13.

... AT&T April 24. 1995 Ia bite Filinlll 27.

3O'ld..

... CNS November 12, 1993 Comments II 9-10; PboneTel November 12, 1993
Comlllellll at 2, 10; SprinI JUlIe 30, 1995 Reply COIIIIIIedS at 2, 4; MCI JUDe 9, 1995
COIIIlIleIlU at 1-2, 11; CompTel JUlIe 9, 1995 CommeaU at 14; 0Dc0r JUlIe 9, 1995
CllQIII\eIltS at 1; MCI November 12, 1993 Commeata II 8, D.17.

3A1 CNS November 12. 1993 Comments II 9-10; PhoneTei November 12, 1993
Comments II 9.

... CNS November 12, 1993 Comments II 10-15, 13 n.13; MCI June 9, 1995 CommeaIs
(cootinued... )
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swus should be deferred peodine resolutiOll of odIcr relevant rc:gu1alory proceedings.:l49
More specific:aIIy, CNS cites its previous &IJ1IIIICIIl from the 1991 IpIppChaO'rt Compecjtion
proalCClirJJ that AT&T retaiIIS as much as 90 percear of interexclwlge opemor services.".
Olber commeoters suggest odIcr mar!cel shale esUmates of 64 pen:ent2" and 65 perceat or
more. 2S2 PboneTel also argues that as of November 1993, 110 stUdies indicate a significant
reduction of AT&T's mar!cel dominance.'"

92. lbese and ocber comlllallllD arpe that AT&T bas exploited its owtel
domil!lJJlZ by iDtroduciIII proprietuy cud issuer ideIltificr (CUD) caIlin& cuds UId bas
persuaded millions of AT&T UId LBC c:alJing cud bolden to sbift to CUD cuds.... Oocor

Mit ..coatiDuod)
II II; CompTelJuDe 9, 1995 Comments at 2, 13-14; Oocor 1uoe 9, 1995 Comments
at 3; MCI November 12,1993 COIIIIDelIU at 8 n.11.

M PboaeTe! N<Mlmber 12, 1993 Comments at 9-10; SpriDl JuDe 30, 1995 Reply
Comments at 3; MClJune 9, 1995 CommeuIs at 12; MCI November 12, 1993
COIIIIDelIU at 9.

UD CNS November 12, 1993 CommeuIs at 9-10 (cidDI Fila Iwnm:beop Cpmprajtjop
QDkr, 6 FCC RaI at 59(6). Sal aIall PboaeTei November 12, 1993 Commeals at 9.

". CompTe! JUDe 9, 1995 Comments at 13.

m Oocor JUDe 9. 1995 Commems at 2.

2S3 PboaeTel November 12, 1993 COIIIIDelIU at 9.

... IlL at 6; _1IIll CNS November 12, 1993 COIIIDIeIlU at 12; Oncor June 9, 1995
ComIIIaIIs at 2-3; CompTe! June 9, 1995 Commenb at 2, 13-14. "1'ropricDry"
calling cuds are cal1iDr cuds that can be vaIidIted oaIy by tbe carri« Iauiac tbe
cud or by odaer canien the cud issuer IpllCifIcally a1Io1lIs to aa:ea validatioo and
billIDg iDfonaatioo. BiUed PaJ1Y Pn;(CICIIljC for 0+ JprcrI.A.TA Calls, 1tqxlrt and
Order UId Request for Supplemeotal Commeat, 1 FCC Ral7714, 7715 (1992) WEf
PluG ODe Ouler). The cud issuer idaJtifier format (CUD forma) is a format for the
DlIlIIberiDI of caI1iDa cuds developed by BeD Communic:atioas Resean:h IDe.
~). The CUD fonDat, wbicb is availltilc OGIy to cud-lssuina inIerexcbaJIge
c:anicrI, uIiIizeI a Iix-dillt cud issuer ideIJIificaIioo lllllllber asaipcd by Bc1k:oJe,
plus I four-dillt ICCOUIIl IlIIIIlbcr UId I four-dillt PIN IIIIIIIber UIiped by tbe can!
issuer. The s1x-dipt CUD IlUDlber aIIotvs odIcr curicn to idcatify tbe iDterexcbange
carrier that issued the cud. The CUD fonDat was developed to eaable all
~p curlen to issue fourtecll-diPt calling canis ill I format .wbicb the
BOCs could recognize UId validate for inaaLATA 0+ caDs. IlL at 7715 n.6.

(continued...)
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claims that it aDd otber DOII-iIominant competitors must often react to tbe market pressures
created by AT&T's CUD canis in ways, such as by increasing rates, that result in inctased
dominattce by AT&T. 2SS MCI claims that AT&T's CUD cards have eaabled it to coerce
premise 01V1lerS into presubscribing lbeir paypbooeS to AT&T becaUse AT&T can validate
botb LEC UId its own calling canis wbile competitors cannot validate the millioos of AT&T
proprietary COD cards.'" ODCor notes that AT&T currently is the presubscribed long­
distanCC carrier for 6S perteDl or more of public pbooe locations..... CNS UId others claim
tbal AT&T bas used aaricompetitive calling card stntegies to harm otber operator services
providers (OSPs) for wbicb tbe Commissioo formally admonisbed AT&T.

2SI
CNS further

argues that AT&T bas billing aDd coIIectioD agreements witb indcpeDdent LECs that are
often unavailable, or are available II less favorable terms, to other interexcbange carriers.m

93. Spriut aIJIICS that, before tbe Commission grants AT&T's motion, it must
remove tbe remaining banien to entry to operator services.'" Sprinl suggests that this

U4( .•. continued)

The LECs issue ROIl-proprietary calling cuds. In 1991,29 perteDl of tbe indusuy's
c:alJing can! minutes of use were bi1Ied to tbe ROIl-proprietarY LEC ca.IlinB canis.
wbcre aU customCI'S are presubscribed to AT&T. AT&T's proprietary CUD cuds
represeoted approximatelY 35 pen:eat of tbe marta in 1991. AT&T September 8.
1995 la IIIlK Idler from Cbarlea 1- Wan!, Government·Affairs J)ireCtor. to William
F. Caton. ActiD& secmary, Federal Communications Commissioo, at Attac1uneftt 2.
AT&T's advantIP in 1ItlCUrin& paypbOlle subscribers ariIcs from tbe fact that AT&T
can validate 0+ calls from all LBC canis IlId aU AT&T CUD canis (over 60 percent
of aU calling cards). wbile c:ompditors can ooly validate LEC canis UId tbeir own
canis. AT&T can tbus npmeat to payp1lone owners that it can complece a greater
percentage of 0+ calls, from wbicb tbe paypbone owner m::eives a commissiOll, than

can its competiton.

". Oncor JUDe 9. 1995 Comments II 3.

U4 MCl June 9, 1995 Commmts at II.

.... Oocor June 9, 1995 Comments at 2.

2SI CNS November 12, 1993 Comments at 13-14 <citin& Lcaer from Donna Searcy.
5ecreWY. FedcIaI Commupjc:at!cwls Commissioo, to Robert B. Al1eIl, AT&T, 1 FCC
Ral1529, 1530 (1992) (AdJnooishmeat Letter»; PbooeTel November 12, 1993
Comments at 6,8; Oocor June 9. 1m eamments at 3.

m eNS" November 12, 1993 Commeots 11 16.

260 Sprint June 9, 1m Commeots II 1.
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objective can be~plisbed by adopting a billed pany preference system.
161

CNS and
Qncor, however, assen that adoption of bi1Ied pany preference would further streIIgtheo
AT&T's already domiDant position.162 PboneTel, Sprint, and MCl &JEUe that any cbange in
AT&T's dominant carrier status in the operator services IIIllJket segment sbould await
resolution of the billed party preference proceeding.'"

94. AT&T disputes the assertioDs that AT&T's propriewy calling cuds and
billin& aod colJoctiOll anaucemeuu provide it with an unfair competitive advantage.'" It
aIJIIeS that the COIIlIDissioo bas fouad propriI:wy cards aewal1y promote customer choice....
AT&T further IIJUClS that its compecitors have admitted that inteose compeUtion exists in
long-dislance today with aumerDU5 customer choices for aD services." AT&T oWDtains that
competition in operator services, just as in aD other interexcbange services, bas beeD fostered
by teebnological advaoces, DWtdplace forces, and replatory and lepl aetioIIs.267 In
particular, AT&T notes that the CoDllllission bas adopled measures so that callen may use

"'I IlL Sprint June 30, 1m Itq)ly Coauneats at 3; _11m MCl JUDI: 9, 1m
Comments at 11-12 (lJ'IlIing that a bi1Ied party prefen:oce system will reduce
AT&T's market power in the 0+ paypbones).

:112 CNS November 12, 1993 CoauneaIS at 17-22; Oocor JUDI: 9, 1m COIIIIIIClIIt& at 3.
CNS cla.ims that bi1Ied party prelemac:e likely would fortlC out of the OSP market
those companies that focus primarily 011 operator services becauae iJMIependent OSPS
often do not offer substantial "I+" services or calling cards and tberefOOl - UD1ike
AT&T, MCl and Sprint - would not be able to rely 011 an entn:oebed base of exiJtinc
presubscribc:d "I +" eu.tfOIDClJ to,msubscribe to their "0+" serviccs. CNS also
cooteuds that the COlt of purchasing bilIiDg name and addreIs iDformatioo from the
LBCs and the COlt of readeriD& its own bills, Iibly would exceed n:veoues which
would be received by an OSP for the aervices rendered an individua1 user. CNS
November 12, 1993 Comments at 17-22. Oacor claims that billed party preference
would be so proiubitively expensive for smal1er competitors to imp1enleot that it
would destroy the "0+" marltd. Oncor June 9, 1m Comments at 3.

263 PhoneTeI November 12, 1993 Comments at 9-10; Sprint June 30, 1995 Itq)ly
Commeots at 3; MCl June 9, 1995 Commeuts at 12; MCI November 12, 1993
COIIIDlelItS at 9.

,.. AT&T December 3, 1993 Reply Comments at 20.

265 IlL. at 21 (citing BPP Pbag One Order, 7 FCC Red at 7719).

266 AT&T June 30, 1995 Reply Comments at 10; AT&T April 24, 1995 ~ Elm Filing
at 19-20.

2<1 AT&T April 24, 1995 E.3~ Filing at 28.
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aec.ess codes to n:aclJ the carrier of their choice for operator service calls, repnlIess of the
carrier to which the phone is presubscribed.:III In additioo, AT&T asserts that the
Commission DOW n:quires that all interexcbange carriers be given the same access to billing
and validation data for LEe calliDg cuds as is provided to AT&T.:IIt

(b) Discussion

95. 1bcIe is evidence in the~ that AT&T's operator services face iDcreasin&
compeOlioo from other OOPs and from providen of prepaid c:alliIlc cants, and that AT&T's
maIbt share of operator services bas decUDed significaJltly in receur yars. The Jeoord .00
shows that AT&T's propriewy c:alliIlc card may bave giveu AT&T an advantage in
obcaiDinl paypllooe presubscriplioos, but that AT&T's sbaJe of ca11iDI card minutes bas not
differed sipificandy from its sbaJe of toCII interstate 1IlinuIes."" We conclude, bued 011 this
record, that AT&T's competitive position in the provision of calling card and other operuor
services does not create market power in the overall interstate, domestic, interexcbange
telecommuoications marltd.

96. The commeaten lJIUC at Jeagtb that AT&T's use of the propriewy CIID card
gives it unfair competitive advaDlages.%71 We previously bave fouad, however, that tbere are
beuefiu associated with the uae of pmpriewy cards, sucb as plOllKJtiD& the "importaDt public
interest of... COIIIUJIIer cboice in the pJeIUbscriptioo eaviroamellt."m Punuaot to
requiremeatl adopted in PIwe I of the 'il!cld Party PJefqcgce proc:eediDc, AT&T today "110
longer nwtef[s) its propriewy cards usinJ a 0+ message" to pin a c:ompctitive advanIage

... Id. at 29 n.73.

:lit IlL. at 28-29.

210 AT&T September 6, 1m u IlIdc IUbmissioo from Cbarlcs L. Ward, Government
Affairs DirccUlr.

%71 PboneTel November 12, 1993 Comments at 6; CNS November 12, 1993 CClIDJJIeOt$
at 12; 0Dc0r JUDI: 9, 1m Comments at 2-3; CompTe1 June 9, 1m Coaameots at 2,
13-14.

m BPP Pbue Ope Qrdc;r, 7 FCC Itcd at 7719. We fouad tbat "[c]oasumen who waul

to Ule 0+ alX*I without ever bavine to c:ooccm themselves with IeamiJlc access
codes. . . may choose to carry a IIOIIpIOPrieCaJ card. . . . In coatrast, COIISUJIIm
who bave a stroBl preferr:ac:e for an IXC may curreutly choose to carry that IXC's
proprieluy card. . .. FirJaDy, COIJJl.II!Ien may choose to carry two or more calJing
cards. . . so as to maximize lbeir range of choice as to dialiDa sequence and IXC
cvrier at aD Iocatioos." IlL. at 7723.
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with public phone presubscriptions. m We also IKlft that the m:ord in a reIatcd proceeding
shows that by 1992 MCI and Sprint, together, Idd issued over 32 million proprietary
cards.11I

97. We disagree with the IJl:IImeou of Sprint, MCI, and PhoneTel that !be
CommWioo should defer coosiderItioo of AT&T's SIaluS as a dominant camer untiJ die
BUIM Puty PtPcmx& proceediJlg u resolved. Tbe COIlIJIIissioD~y sought comment
ill dill proc:eediIIe 011 a JUgesUoa by various parties that the Commission require OSPs to
provide Itle braDdin& to Wlcrs from public phooes. and that it sbould establisb bcDctIlJwb
for OSP m.:s as III IJtetDative to implemeraline biDed party prefereoee.m TIle
reclusificatioD of AT&T as a 1IOIl-dominant carrier would not affl'JCt !be Commission's
abillry to coasidet and reaoJve me.e and otber outslaDcfiag issues in die Billed Pany
PrefeteI!CC docIcet, nor would it Iitnit !be remedies available to !be Commissioo in that
proceedina·

98. With repJd to CNS'sllJ1llDC'lll that AT&T bas fICIOUated advaJIt:Ipoua
billinc and colJl'JCtioa aereemcau with LBCs CUt are oftc:a UDavalJabl;e at the same u:sms to
olber OSPJ, we note that t1Wd-pIny biDiDI and coIlel:Uoe anucemeau are DO Joacer
regulated lIIIder our nlles.:rlII As the farJea OSP, wbcdlcr domiJIaDt or DOt, AT&T Jo,icaJJy
must look to dill whith iI moJt efficieat: CIJI!CnIC:tiDc our its biJJiar aDd coIkcUoII fwIctioDs,
or pedonaiae CUt wort iD-houIe. HaviDa the opCioa~ cloinI its OWD biIliDI aud coIkcUoII
undcnwldably Jives AT&T SOllIe advaBlaIe ill ae,otiaIiIIr favorable c:oottacts with LIiCI.
In addition, JIWIl' 0( SlIII1Ier OSPs have die IIIppIcaIeIIal opCioa ~ pooIina tIIeir _n:es
and seuina up deariII,bouses to baDd1e the biIliar aud oo1ll'JCtioa for their combiDcd operator
servkes opcraOoos.

99. FlDIDy. we note Ihat the Commission bas cJoseJy IIIOIIitoRJd operator services
in receol yeus, and the primary problems that we have observed ill this owbt sep1eDt have
not involved AT&T.m Ratbor, it appears that, to the extellt dais mukt:l is not per(ormine
efficienlly, this is due to OSPS that cbarge cxtmDely hip rates to UDkDowillg paypboae

113 AT&T JUDe 30. 1995 Reply at 15.

m BPP Phye Que Onkt, 7 FCC Red at 1117.

:ns Public Notice, 10 FCC Red 5022 (ta. Mareh 13, 1995).

no S. Degriffjnr of BjUjm: and CoUcctjop Setyicq. CC Doc:bt No. 85-88, Report and
Order. 102 FCC 2d 1150 (1986).

m S. rcomIb. Report. Fmal RQlOTl pgraWD' to !be Telcphoge Opmtgr Cnll$"'M[
Seryig;s Iqmm;mmt Ad ~ 1990, FecIeraI Commullicatioas Commission at 12-33
(rd. Novauber 13, 1992) (reporting resulrs of third review 0( OOPS and aggn:gatorsl.
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customers.17I We IIlltC that the Commission is moving aggressively to address these
problems. For example, the Commission~y issued an order to show~ apiDst an
asp that was the subject of numerous compJaiJlts, and we are cumDt1y invcstipting 0Iber
carriers. none of which is AT&T!" More generally. the Commission. in !be Bi''''' PJrty
PrefeIeOCC proceeding, will be considering various ways to prevent paypbolJe customers frollJ
unknowingly being charged unanticipated rates. Moreover, to !be extent dlat there are
problems in this market segment, they do not appear attributable to AT&T.

(4) Analog Private Une and 800 Directory Assistance

(a) Pleadings

100. AT&T claims that, upoo implementation of Dumber potlability, !be
Commission found Ihat 800 services were subject to subsrantial competitioa and accordingly
streamlined the regulation of those services.:1IO 10 response. COIIUIleItteI'5 point out tbaJ
AT&T R:Uins its mooopoly positioP in the 800 directory assistance market, and they asset!
that the Commission itself acknowledges as much.'" AT&T bas not specifically addressed
the issue of 800 directory assistance ill any of iIi pleadings.

1OJ. With mpecr to analog privale IiDe servia:, TRA assert5 that within • twelve
mouth period culsniDating a few moadJs after !be Commission IdopIed fiIJtber streIIII.Iincd
regulation of AT&T's busiDess services, AT&T proposed a series 0( dramatic iDcreues ill its
rates for analog privale line scrviee, wbicb iDflaIcd some cbaqes by as mIlCh as .500
pereent.212 TRA further assert5 Ihat despite opposition from • oiuDbcr of its JarFst
customers. AT&T repcaredly declined to moderate these rate incteaacs.2U Finally, TRA
notes that AT&T recently imposed a variety of pew rate iDcreases ou aoa1oI private line
scrviet: that bring the toW rate increases to almost 1000 percent. IDCMA asserts that

'" ~, CoL. ill.. at 26 (.many of !be asPs that reported the higbcst incideoce of
complaints bandied very small volumes of trailk·).

119 O»cra1oI Communjcations Inc d/b/a Onoor Communications Inc.• DA 95-982 (reI.
Apr. 27, 1995).

no AT&T MOOon at 13 (citing Second I!Jtmxcban&e Competition Order, 8 FCC Rt:d at
3671).

2111 CompteJ November 12, 1993 CommeIas at 6 (citing SrmK! JntcmclJInae
~ Otdcr. 8 FCC Red at 3669); _11m MCI November 12, 1993
Comments at 6.

2t2 TRA November 12. 1993 ComDJelltS at 9·10.

mId.
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AT&T's share or private line service marlcd segment by the end of 1994 was 72 percent.
dwarfiag the tal perceot sbare of AT&T's nearest competitor." IDCMA further asserts that
the IUD for this service is a high 5320 and that this demonstrates that the segment is highly
concentrated.,.,

(b) Discussion

102. The Commission rec:ently declined to stream1ine its rqulation of AT&T's
anaIDJ private line and 800 dire:ctoI)' assisfaDce services.'" In the Second Igtmxc!laol!C
Cnmpc:;tjtjng Onkr. the Commission IIdopted stJeaJD1ined rqulmons for 800 services because
or the imp1emenWion or 800 Dumber ponabi1ity, but declined to streamline regulation of 800
dire:ctoI)' assisIance because tbal service would not be affected by Dumber ponability and
lberdore would continue to be a IIIOIIOJlOly service provided by AT&T.217 We expressed
concem tbal eJimiDadon or price cap restraints for this service would lead to higber prices. 2U

103. With Iapecl to 800 dire:ctoI)' assiswIce &ervice, AT&T bas preseotcd 110

evidence to cause us to cbaDp 0IIf view that AT&T maim the ability to COIIlIOI prices for
this service offerinc, siDce it cunently is the IOIe provider" or this service. NevenbeIess, we
do not foresee a sipificaDt daJI&er that AT&T will raise subslamially the price or this service
to the deIrimeat of COIIIUIDerS Ibould tbe C'OO'miqjng dIlclare AT&T_~ ill the
ovc:ra1l 1on&~ maJbt. Otber endtics bave iDdic:ared a desire to offer alIIIJlelitive
direcIory usislaDce services, and such new entry would Id to resuaiII aDy exercise or market
power by AT&T.- 1II1ddidoa, we note that, ill 1994, AT&T.~ from 800
direcIory assilItaDce &ervice epraeulCd a mere .00 percent (0.0007) or AT&T's tota1

... IDCMA June 9, 1995 Comments at 6.

2ISld..

... 1m ATU Price Onkr. 10 FCC Rat at 3023.

217 Second InJm!c"'""" Coglctjtjqp Order, 8 FCC Rat at 3671.

2IIld..

... sec. ~. Petition of tile Soutbem New Eng1aDd Telephone CompUly for Declaratory
RuIiDI. DA No. 95·1062 (filed May 8, 1995).
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revenues for that year.'" 1bis amount is so small and insignificant. compared with AT&T's
total revenue, as to be lk 1IliIlimiI.

104. With respect to analog private line service. the Commissioo ill its 1995 AT&T
Price Cap Onkr declined to remove uaIog private line services from price caps based OR

our fiDding four years earlier that eliminating price cap restraints could lead to higber prices
for these services, while adequate substitutes were not available to all users of auaIoc private
line services. 29' The Commission, however. noted that uaIog private line services are being
used less frequently as analog private line customers are mlgming to digital and virtual
private line services. 292

lOS. While we recognize that AT&T may have the ability to raise the price of
analog private line service above competitive levels. the use of this anaJor service is
deGliniDg wilb the advent of new digital tecboology and, bence, AT&T's position is unlikdy
to continue for a sustaiDed period or lime. We believe tbal the attaIo& private line service
segment, IiIfe 800 dim:tory assistaIIce service, is so small and iDsigoificam relative to the
overall interstate, domestic, iDlerexchange martel (ICCOUnting for only .02 pen:ent (0.0002)
of AT&T's total interstate revenues) as to be lk lIIiDimiJ.m More specificaDy, we coaclude
that the reconl will not support a fiDding that the absence of close substiruu:, for these two
discrete services demoostrates that AT&T possesses maItet power ill the iDterstI1e, domestic,
interexcbange mute!.

106. FinalIy. we note that, for a period rof three years, AT&T lias voluntarily
committed, with respect to 800 diJedory assistance service and its inttrstate UIa10g priVate
line service, to Iimlt aDy price iDcreases for these services to a maximum iDcrease ill aDy

,.. In a leiter, dated June 22, 1995, from M.F. Del Casino. AdminiIIDtor, Rates and
Tariff, to William F. Caton, Acting Secrecary. FedcraI Communicalioos CommissioD.
AT&T reported its revenues for 800 dim:tory assislance services as S24 millioa for

1994. AT&T June 22, 1995 Letter (AT&T price cap filing adjuSliDl price cap
indices to reflect changes ill access costs). This is approximately ,00 perceat or the
S37 billion reported as AT&T's lOU revePlICS for 1994. lAD 1995 Lonl Distance
Markee Sbare Report.

291 1995 AnT Price tal OnIq, 10 FCC Rat at 3023 (ciq FiJJlInqlmt;......
0"....1'." OnIq, 6 FCC Rat at 589S)•

292 1m AnT Price em 0nIq. 10 FCC Rat at 3024; Fiat l"'mm;be- Cnmrwjtjm
lJDIIlr, 6 FCC Rat at 5893; Price Cap Pmfomyp Icyiew for ATAI, cc Docket
No. 92-134, Repon, 8 FCC Rat 5165, 5170 (1993).

m In AT&T's June 22, 1995 Larcr, AT&T reported its revenues for uaIog priVate line
services as SI.2 million for 1994.
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YQJ' of 110 more thaD the increase in the cooaumer price index.... AT&T a1so bas voluntarily
committed, for a period of tluee yean, to file such wiff changes iDcn:asing the prices for
these scrvice& 011 DOt less thaD five business days' notice, and to identify clearly such wiff
tRDIIIJitWs as affectinJ the provisiODS of Ibis commitment.]OS We believe that these
COIIIIIIitmaIts effectively address any concerns raised with respect to AT&T's provision of
800 din:Jctory assisWJce and analog private line services.

(5) Service to Alaska and Hawaii

(a) PleIdings

1(11. The Slate of Alaska (Alaska) 00IIfllIIds that AT&T should remain cJassified as
dominant in the provision of incersaIte, domestic,~ setVice to and from Alaska.
Alaska IIllCeI Ibat the Commission bu raba die positioa that tbete is ODe geopapbic market
for iDtenl:aIe. domestic, inIc:rexcJIanp reJecommUDicatioas services.'" Alaska arpes that, if
AT&T is~ as a --.doaIinaIIl carrier lIued 011 die D&IIIJe of die mubt in the
Lower 48 ..... die CommissiOD will have to reverse its policy OD die IincJe popapbic
mubt for teIecommUllicatious servicea. because AT&T mains mubt power and slIouId
n:main domiIIanl in Alaska.2J7 Alaska expnues CODCerD Ibat. given the UDique requiremeots
of the Alaska mubt, any IIlCIucIiOD in AT&T's obIiptioD III serve c:ouId leave AIasb
without aervice or die beadiU of rate iDIqraIioo.'" The AIasb PUC similarly urJeS the
CommisalOD to maiuIain AT&T's obliplioaa III provide service to Alub 011 the same terms
and coodltinaa as dlrouJbout tbe rest of the D&Iioo.'" The S_ of Hawaii (Hawaii)
mainIIina that the effects of grantinc AT&T's moUoa 011 rate ialqraliOD, geographic
averaaina, and uni~ service have DOt been adequately addIased in tbe record." Hawaii
expmses concern about the effects on rate integratiOII, because, according to Hawaii, AT&T

... AT&T September 21, 1995 E&~ Letter 11 2, as clarified by AT&T October 5,
1995 fa bIK Letter 11 3.

]OS AT&T September 21 E& bIK Letter 11 2.

"" Alaska November 12, 1993 Comments 11 1 n.2.

m lIL. (cldDg founb Rtpnt and Order. 94 FCC 2d 11 573-76).

". lIL. 11 2. IBC Joint CommeoIers also uk tbe Commisaioa to ensure that, even if
AT&T is n:dusified as ~lnaat, It DOt be allowed III diJcoatinue service to
rural areas witbout another facililies-bued carrier aVliJable. LBC JoiIIl Commentcn
JUDe 9, 1995 CommentS 11 1.....

". AIasb PUC October 4, 1995 E& bIK Leuer 111-2.

JGO Hawaii December 3, 1993 Reply Comments 11 5-18.
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1

previously bas assened tbat it is not required to offer certain services to Hawaii 11 integrl1ed
rates. JOI Hawaii claims that AT&T bas also raised questions about the feasibility of
continuing to offer MTS and WATS al geogt3pbically avenged rates.1O: FUJa1ly, Bawaii and
Alaska urge the Commission to ensure tbat the curmu tariff review procedures regarding
geogyapbic deavemging of rates are DOl altered if AT&T is classified as IIOn-dominant....

108. ATA, the City of AncboJ3ge (AncboJ3ge), and GCI raise issues related to the
merpr of AT&T and Alascom. ATA and GO CODteDd tbat any dec1alatioo ofDOn~
SWW for AT&T should not be applied to AT&T/Alascom.... ATA &rJUeS tbat, witbout the
designation of a dominant carrier and its obligltion to serve, many communities in AJasb
would be left witlloul access to inttase.ate or iJIterstate service. JOl GCI also claims tbat, upon
AT&T's purchase of Alascom, AT&T/Alascom will have control over monopoly boUIeoeck
facilities in Bush, Alaska.... Ancborace CODteDds tbat the Alub lIWtd is a duopoly, with
AJascom and GO moving tbeir rates in unison with little baIefit to tbe consumer. J/S/

109. 111 response to tbe AT&T 5eplember 21, 1995 E& fIIK Leuer and the AT&T
October 5, 1995 E& fIIK Leuer. Alaska, Hawaii and LBC Joint Commeoten express
concerns tbat AT&T's voluntary commitments do not ensure geognpbicaUy averaged
rates.... Get asks the Commission to confirm tbat AT&T must comply with all requirements

>01 lIL. 11 9-10.

"" lIL. 11 12-13.

"" Hawaii September 25, 1995 Il.I bIK Letter 11 2-3; Alaska October 4, 1995 E&~
Letter 11 1-2.

JOI ATA November 12, 1993 Comments at 1-2; GO June 30. 1995 Reply Comments 11
3.

JOl IlL. at 2.

... GCI JIIlIe 30. 1995 Reply Comments 11 3.

J/S/ ADc1Jon&e November 12, 1993 Comments 11 2. Aacbora&e claims that Alascom and
GO benefited from about $20 million dollan in access COIl reductions for die 1993­
94 access wiff period, but passed on none of the savings to customm. IlL.

... Hawaii September 25, 1995 E&~ Letter al 2-4; LBC Joint ComIllelUen October
3, 1995 E& bIK Leuer 11 2; Alaska October 4, 1995 E&~ Letter at 2; Hawaii
October 5, 1995 Ex~ Leuer al 1-2.
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imposed 00 AJasoom aDd AT&T by the Marke! Sln!cture Order aDd the Allul;mD

AuthorizAtion Order. JOt

(b) Discussion

110. The Commission bas loog supponed the policies of pognpbic rare averaging
for iDlcrslaIe, domestic, iDterexcbaJ1&e services,"0 aDd of rare integration between the
cootipous forty-eigbt stIleS aDd various IIOIICOIItipous U.S. rqioIis, iDcluding Alaska,
Hawaii, Puerto Rico aDd the U.S. Virgin Is1aDds.'1I We temaiD COIIIJIIitted to these policies.

III. We do DOl believe that our reclassificatioo of AT&T IbreateDs our policies of
gcoppllic avaqlDc md rare intepatioo. Our rare iDfqratilIII po1icy wu esIablisbed with
the introduction of satellite technology in the domestic telecommUllicllioos martel in 1972.

JOt GCI ()cIobcr 4, 1995 u _ 1eUer from KIlby L. Sbobert, to Kathleen M.B.
WIIImaD, Chief, CommoII Cania" Bureau, Feden1 eommllllk:atlons CommiuiooJ
(~~D_ ud SG'Ykw fpc!bo Pmyjajgg qf Cgmmupjgtjnns by
~ r;;;;;gMJtW the Cgfj'POP' Staw .. Alem Hawaii.
Puenp Rico .... the yircjD blanda. cc Docbt No. 83-1376. Memonndum Opinion
aDd Order, 9 FCC Red 3023 (1994) IMarbl $Jmdulll Ordc;r)..... JoiDl Baud
Final Recom!Da1ded Dccisioo, 9 FCC Red 2197 (1993) (FjMI Bcrnm!lM!illdad
J:!Ill:iIiga);~ : AI_1dIIII Inc AlAI Cgrp .... Pacific; Tekr9n' Ipc. fOl
Ipnsfer of 1~1nc from Pacific Iekr9n' Ipc to ADI Cmp.,
File Nos. W-P-C-7037, 6S20, Order md Authorizatioo. FCC No. 9S-334 (rei. Aug.

2, 1995) (Alasmm AnthoriptjoD Order»·

"0 Sa; MAT Price Can Order, 4 FCC Red at 3132-34; !JMmlId!uu:e enmllCljJioo
z:mu,s, S FCC Red at 2646, 2649; AlAI Price Can p"Cf"'idmtion Qrdcr. 6 FCC

Red at 679.

]II Sa; Bsah!jsbmcgt of f!nmC'!ir Cgmmuni9'tjool-SaW!iK fJcilDies b.Y Non­
GrnH:mmm!lI' EgIities, I>oc:bl No. 1649S. 3S FCC 2d 844 (1972) (Dgmw m, &f[.d
llIIlIl'QII., 38 FCC 2d 66S (1972) (Dgmw Q Beemsjt!mtjm), af[lIlIIb IllIIIL.
~:::!:'~SII F.2d 786 (D.C. Cir. 1975); '*IArioo ofBa.......

• •• of CgmIllllDjqdops by A.dhgrjm;l 0-.... Cvrien
==;~MJjp!apd ud die 0If1bpre Ppjgg qf IIutJji A"" UJd
Puenp JUmtYiRin IsJapds, 61 FCC 2d 380 (1976) (1976 1!!fmIJioD of Ba UJd===' IIl'QII. dGDkd. 6S FCC 2d 324 (1977); ........... of BI1M ....

Pmvi~ionof 0!n'DU"ir!'im kY A,,'bgrjzocI Cmmnp CNrim
;;;;:~U;iPlepd gd the 0ffJb0re Ppjgg of Hawaii Ale"" U!!I
Puenp BjmIYiRjp Id,pdl, File No. W-P-C-649 et aI., Memonndum Opinion aDd
Order. 72 FCC 2d 7lS (1979); fjnal Btmm!lM!illdad Pecisjog, 9 FCC Red 2196;
Marte« Stn!ClUlIl Order. 9 FCC Red 3023; AJa'N"D Aythoriptjnn Order. FCC No.
9S-334 (reI. Aug. 2. 1995).
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10 the Dorow Q order, the Commission concluded that the distaDce-inseDsitive DalUre of the
coS! of those facilities provided I sound economic basis lO support the iDtqndoa inlO the
domestic rare pattern of commuoieatioas services between IIOIICOIItipous poiDts"2 and the
fony-eigbt contiguous Slates. JI3 The DomHl Q order required any carrier that provided
domestic satellite service between the contiguous forty-eigbt stIleS aDd various IIOIICOIItipous
u. S. Slates aDd territories to do so pursuant lO a plan lO integrare iu rates md services. '.1
The Commission also specifically required AT&T to offer sueb services. JU

112. 10 tbe early 19805, the Commission exteDded various competitioa-promotin,
policies lO DOIICOOtiguouS points. For iostance, the Commissioa exteDded iu Cgmprritjve
~ policies to those points."' Sbortly thereafter, the CommissjoQ commeoced an inquiry
to evaluate iu rare integnIiou po1icy for IIOIICOIItiguou points in litbt of iu DeW competitive
policies. JI7 10 1985, tile Commission tenniDated Ibis inquiry widI IIlIpCd lO Hawaii, Puerto
Rico, aDd the Virgin Islands. III The Commission concluded, bucd on the COIJIIDeIIU
received on that notice of inquiry, "that existin, rare iotqratioo policies and competition in

'" The DomHl Q order applied our rare integration policy to Alaska. Hawaii. and
Puerto Rico. The policy wu later extended lO cover the U.S. Virgin Islands.
InleJDlioo of Bates and Seryices • 72 FCC 2d 7lS (1979).

'" Domw U, 3S FCC 2d aI 8S6-S7.

,.. IlL. at 857; _1IHl DomHl Q iclcgNjdmtjon. 38 FCC 2d at 692-697; .1m
lntemtioo of JtaIes and Seryices Onfcr. 61 FCC 2d at 38S-390; AOP'jrMjgg of GTE
Cmp. and Sou!hem Pacific Co for CnnKQl tp l'rwfer CoptmI of SIlIfbmJ Pacific;
eommugiCJtjnp. Compagy UJd Sou!hem Pacific Satr;/ti'c Company. Memorandum
Opinion and Order, 94 FCC 2d ns, 2S9-260 (1983) (obliptine "GlE SpriDJ" to
integrate iu MainlaDd-to-Hawaii rates).

'" DomHl p. 3S FCC 2d at 8S8.

J.6~ Fourth BcP"" and Onfcr, 9S FCC 2d at S7S-76.

31' IIIImIIjgn gf II"" agel Scryices for the PJoyisjoo of Commupjt;etims 'lY A.d!pjzewf

Cll!IIIIIIIII Canjm I!c:lwllllll die Coptjpous S!IIeS and A1'v' Ham Pueng Ilico
and!bo Vimio bIa,"", cc Docket No. 83-1376. Notice qf 1DquiIy, 96 FCC 2d S67
(1983).

311 Ipq;mtiop of pew apd Scryices for the Pmyisjoo of Comm"oirNim' u A''''eizcd
ComQlllll Cmjm I!c:lwecg !bo CogIipous SJatriI and A1ask! Hutajj Ppcrtp Ilico
.... the Ya Islm!s. cc Docket No. 83-1376. Notice of Proposed RuIemakiDc. SO
FR 41714 (Oct. IS, 1985).
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the provisioa of service to these tbrec poiots are compatible.·... The Commission ooted,
however, that the comments on the notice of inquiry •offered DO cooseasus cooceming the
compatibility of raIe iDlcgration and COIJJpetitive policies iD the AIasU iDIcrstale
teJecommutUcations owtet.""" The Commission, therefore, esubJislJed a JoiDt Board for a
recommendation 00 any changes necessary to hannOoize raIe integration and competition in
the AIasb interstate martel. nr

113. Betweco 1986 to 1992, the Joint Board on numerous occasions solicited
COIlUIleDlS, data, and proposals reprdinc the AIasU iDlcrstate martel struClllR:.'22 In these
orden iDviliDl COIIIIDCIltS, the Commissioo reaffirmed the cootiauiDg obliption of AT&T to
maintain iDtqrated IlleS for Alaska.JD In 1993, the Joint Board JeCOIlUDaJded that the
Commissioa adopt a DeW IDIJbt JInIctIJm. DO AI pm of its m:ommendatioos, the Joint
Board "RlCOIIIIIIClDde that AT&T be respoasible for providillc AJasbiI-cusromers with
interstate MTS 11 the same~ raIe JeveIs and under the same terms and conditions
available to otber AT&T cusromers in lite resr of lite 1IIlioD. oSSS 1be Joint Board's I'IIe

integration recommeodatioo for iDIcrswe services to and from AIasU was DOl based on
AT&T's dominant classification. but raIber on AT&T's existiD& raIe integration

,,, Id. 11 pma. 10.

"" ll1..11 pma. 13.

n, ll1.. 11 para. 14.

'22 kc 1'*D"ion of Betm and Sc:ryicg for dlc Pmyjsiop of Cqpm.wjratinp. In'
A!IIhtJrimI Cqmmog Canjm 1lctw!lCll dlc UgjIcd Sqdcs M!'olam and die 0ffsbIB
PgUu of Bawajj. All.. IIId PyerIo Rjc;pIVigip I""""'. CC Docket No. 83-176,
Order Roque" Dlta and IDvitiDc Commeats, RM 4436, FCC 86J-2 (lei. May 9,
1986); IJtqqcjqg qf,. and SCryig;s for die Pmyjsjqg qf Cgmm"oirJrions by
AIItIpjzpt CppIlKll Carriers BcrwW tile ynited S1If§ yaip'epd and tho Offshore
fQi$ qfBawajj Ala.. and Pl!enp BicoIYirJin Isla"",. CC Docket No. 83-176,
Supplemental Order Inviting Comments, 4 FCC Red 39S (1989) lSuwJemmt,al
QIlIW.

nJ Sec S9APkmcn'JI Order, 4 FCC Red 11 397; g IIIll IntepaIioD of IWcs and
SeryicM for die Pmyjsjon of fnmmppi£'tion. by AuthorjmI Cgmmon Carriers
Bc&ww dlc Ugjtr4 SIIIcs Main!lgd and die Offshore pPiuIs qf Hawaii AlaN IIId
P!Jenp Ilic::olViIJin Islands. CC Docket No. 83-176. Teuative b:ommeDdaIion and
Order Inviting Comments, 8 FCC Red 3684, 3687-88 (1993); Mptt;t StrucD!re
QIdG(, 9 FCC Red 11 3023-24.-

s). VIOl! Recommegdod Dc!cisjl!ll, 9 FCC Red 2197.

ns ll1.. 11 2204.
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obligations. J2Jl In its Marict SUuctnR Order, the Commissioo adopted !be Join! Board's
recommeodatioas, including the IeCOIIlDIeDdari to require ATotT to provide iDJegraIed riles
for iDIcntate services to and from Alaska.m Because AT&T's I'IIe iDJegntion obligations
were DOl premised on its dominant carrier cJassiflCation, we conclude thai AT&T's
reclassification does DOf affect the continuing effectivene.ss and validity of those orden.

114. In addition. even if those orders would DOl continue to remain in effect, AT&T
has volunJarily COIDIDiaed to continue to comply with tile Commission's orden regarding I1l!e

integI3lion,no and bas committed to comply with aD the obligations aDd conditions set forth
in the AIascom Aulborizlltion Order, the MaJteI Structure Order. and the EiDIl

J2Jlll1..

m Market Stn!CQ!re QIdG(, 9 FCC Red 11 3024-25.

J2I AT&T September 21, 1995 El~ Letter 11 I; Wallman October 4, 1995 Leuer 11
1, Appendix A; AT&T October 5, 1995 Ell lInG Letter 11 1.
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RtlcQm'P""'W Decisioll. nt ¥ma1Iy, ATolT bas COIIlIDiaed to tile Illy tariff containing a
geogtaphicaUy deaveraged~ on five busineu days' notice.""

ut AT&T Stf*:mber 11, il fal1G Ltaer at 1. as clarified by AT&T October S. 1995 E&
fIdc Leucr It 1;••WaDman October 4, 1995 uaer It 1. 11we COlIditioIIS
iDclude me fol1owio&: (1) AT&T IIIUIl provide MTS setVicc betw_ AIasb Illd me
Lower 48 (lIOI1hbowId aud soutIIbauad), aud betw_ Alaska aud HawaU, at
intqfated rates WIder the terml ud coodi1ioBs awliclble to AT&T's provWOII of
services to die Lower 48. F'1MI Bmnm"'P"k'" DrriIjop, 9 FCC Red at 2204. (2)
Alascom must provide~ COIlIIDOII carrier services uDder IIriff offend 011

a IIlXHIiscrimioa basis It rates tbat reflect the cost of service. IL Il 2204-06.
AIuc'om'I tuif( would bave sepuate ute scbedules for Joc:adoas sul!jec:t to facililies
compeIition (llOlI-Bush) IDlf (or Iocatioas where AIuc'om bas a fIclIities lIlOllOpOIy
(Bulb). IL (3) AJucom IIIUIl COIIliaue to provide iDfentate priVitt !iDe service 1IJlOI1
rtUOIlabIe request Udder ill existiDg federallllriftiDc lIIId Sec&ioD 214 obfi&atioas. ld.
Il 22117. If ATAT pmvidea iDIersIafe private liIJe ICtl'il:eI to or from AIasb, it IIIUIl
do 10 IIIlder me lime ute strueauJeS, tenDa. _ 00Dditi0as dill lIIJPIy to ill provisioo
of priVitt !iDe services betw_ other aa. ld. (4) ne JoiDt SeMce amnpmc::at
bcsw_ AT&T lIIId AIucom COIItiDueI UIIlil J.-s} I, 1996, wbal it terminates.
Martct SCnacIvm Onkr. 9 FCC Red It 3032. (5) A fOUl yar ballSilioo period bepII
DlI July I. 1994 IDlf will tenniDate 011 J_ 30. 199&. '1beI'c arr: two pbaseI in tbia
ttlIlISition period, the first pIwe bepD July 1, 1994 .... the SCCOIId wiB lqiII J.aouary
I, 1996. IlL, 9 FCC Red at JO'l5 B.IS. (6) DuriJl& the first pbue of die martd
strIIClUte traDSitioll. AT&T paid Alascom S7S millioa 011 July I. 1994 ud IIIUIl pay
III additioaa) $7.5 JDilliDlI by JIIIlW)' 1. 1996 mOlder to teduce AJascom'1 aceouat
baIaDce5. Jd.; F'1MI JcmqupmIpd D!lciJigp, 9 FCC Red It 2214-16. (7) During the
feCDlId pIwe, IutiDI two-lJld-baIf yean, AT&T is RlqIIiRd to porcbaJe a fixed
atlIOllM of COIlIIDOII carrier service from Alasalm, defiJIcd as a pm:eotage of a
baseliJIe revenue )evel. This obtipdoa will docliDc to zero Il !he end of the second
pbue. Mmct SgvctuR Older, 9 FCC Red at JO'l5-26; F'1MI Rpcommeded
~, 9 FCC Rcd at 2216. (8) AT&T must file wid! the IDtemaI Reveaue Service
ud die Slate of AIasb for ruliJl&s 011 wbelber me SISO mi1IioD paymtllt 10 A1asb is
tuabIe iIIcome 10 AT&T/AJucom. Mart« S&rucavR Order. 9 FCC Red at 3032.
(9) ATAT is me 10 buUd or lease fiIcilitil:s subjea to doaUDaDI carrier &lI1IIorizatiaG
rulta. "mal 'C!OO!J!"'P"k'" Decisjoa. 9 FCC Rcd at 2203. If ATAT cbooses to build
facilitiea, dIeD it must mUe its facilities available to other curlers UIIder 1Uiff. ill.
AJascom is peracd by domiaaDt carrier rules wbete it bas a facilities monopoly.
oameIy, the Bush areas. IlL. Alasoom must build facilitiel in Bush areas 10 allow
provision of service to commUllities of 2S or more. IL

no AT&T Sqltmlber 21, 1m Ja bnc LeIter 1l2.
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115. We believe tbaI our outstanding orders, together with AT&T's explicit
commitIlltllu, adequately address concerns tbaI gmIting AT&T's IIlOtiOD williearl to the 105$
of both tate intcgntion for residents of Alaska, Hawaii and other locations and
gcograpllicaUy averaged rates. We ICmain couuniUed to the policies of rate mtegratioll and
gcoJI1lPhic avenging. At the same lime, we recognize tbaI these policies ori&inaUY were
developed for an intersWt, domestic, intetellcb.aoge market that bean little ~blaace 10
the COneDt marltet. AcconliJlgly, we inteJld to examiDe in OIIr upcoming review of dW
market the implicalion of the c;b.aoges in the interexcbange market for our ute integmioa
and geognpbic averaging policies.

(6) Otber Services

(a) PltadiDgs

116. A IIlIJIIber of parties who teSdI AT&T services take Wue with AT&T's
cbaracteri2aSioa of tbe lOII& disIalIce iDduSlJy as COIlIJldilive ud with AT&T'I claim tbaJ il
Iack.s market power. SSI 11Jey claim tbaJ AT&T is Wliquely positioaed 10 eopce in
anlicompedtive bebavior that inbibiu resale, and they allege a pattem of behavior by AT&T
that is COIlUU')' 10 our policies promoting n:saIe.m 1bey suggest that the Commissioo adopt
a set of safepards desiped to alSUR that. wbal AT&T implemeDts IUiff changes Ibar may
adversely impact rcsellers, reseUers have adequate oppoltUnity to review and cbalJe1l&e tile
changes befOrel the tariff lOllS iIIto effect.m

117. Several COIlllDelltefS argue tbaJ AT&T bas engaged in ill pattern of
anticompedtive conduct specitically focused 011 die resale industry. and that such conduct
precludes a public interest finding supporting the deregulatory _rel mqlle$lCld by

'" ~ "L, TRA lulle 9. 1995 Comments at 8; Affinity November 12 1993 CommtlllS
at 39-42; Ad Hoe IXCs November 12, 1993 COIIIIIIeIItS at 2.

m SB. "L. Ad Hoc IXCs November 12, 1993 Comments at 2; £TS November 12.
1993 Commeuu at 9·10; Affinity November 12. 1993 COIIlIIleIIts at 7-23.

m Sa;, ~, PSEINEWS lune 9, 1995 COIIIJIleOtS at 1-2; TRA luOt 9, 1995 Commeou
at 72-73; CNSUG November 12, 1993 COIIIIIlt1lU at 1-2,4-5; GE Excbaugc
November 12, 1993 Commtllu at 3-4; IBM December 3, 1993 Reply Comments at
13-1S.

3335



AT&T.... For example, some commenters stale that AT&T has refused or attempted to
refuse to permit the resale of certain Tariff 12 Options in violation of our resale policies. m

118. A oumber of parties dispute whetber AT&T truly lacks marlcct power wbeD
dealiog with rescllers. TRA coateuds that AT&T, with its sixty percent market sbare and
lIOD-iIomiPIDt SImS, could eapge in predaIory pricing strategies, as weD IS other strategies,
sucb as makinl design cbaJIccs that reader compedtors' products incompatible with the
customer's product syllaD, thereby raisiDI the COlIS of competitors and driving them out of
the marlcct."' TRA also expresses coacem about the risk of tacit coUusion amoog AT&T,
MCI, and Sprint. TRA cIwacterizes these carriers as "o!icOPOlisu" cootroUing 88 percent
of the interexcbaDF awtd. JJ'I TFG aIJeces that, becaase reseJJers .-I AT&T mOle than
AT&T oceds the resdJers. and because of AT&T's Jarge resources, AT&T can eVllde
Commission policies, knowing that resel1ers bave 1ittIe cboice but to xcede to AT&T's
demands.JJI Affmity disputes AT&T's cbaracteriDIioo of easy entry in the 1001 diSWJCe
market tbroup resale.no ETS cooteuds that the fIct that the Commissioo bas bad to
suspend, iJlVestipte and sometimes reject AT&T's tariff fiIiDcs is evideace of AT&T's
anticompetitive bebavior IJId martd power.'"

119. Seven! resel1ers expreu coocem that allowing AT&T to file tariff revisions on
one day's aotice may tbreatm the coatiDued viIbi1ily of the resale nwbt. PSB and NBWS
coateod that because the "filed rare doc:triDe" dicWes that cariIf terms IJId cooditions prevail
over any iDcoasistellt langua&e in a cootract, AT&T can unilaferally modify or abrogate a

... Ad Hoc IXCs November 12, 1993 CommeoU at 6-21; • J1JQ Comptel November
12, 1993 CommeoU at 15; IDCMA JIDIe 9, 1995 Comments at 6; TFG JIDIe 9, 1995
Comments 81 23-28; Affinity JUDe 9, 1995 COIIIIIIeDts 81 7-23.

m ~, Ad Hoc veCs November 12, 1993 Cotnmeots at 10-11, 15; Affmity November
12, 1993 ComllleDtS at 16-22.

,.. TRA June 9, 1995 Comments 8137. TRA adds that mOIl of the "hundreds of
competitors" aUuded to by AT&T are switcbless reseI1ers that coastitute a two percent
share of the iDterslate interexcbaoge martet. TRA November 12, 1993 Comments 81
7; • alaR ETS November 12, 1993 Commeots at 7 0.19.

m TRA JIDIe 9, 1995 CommeoU at 35.

'" TFG JIDIe 9, 1995 COlIUlIeIIts 81 28.

m Affinity November 12, 1993 Commeots 81 30.

:l4O ETS November 12, 1993 Comments 81 9; • aim TFG June 9, 1995 Comments at
17-18.
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reseDer's service anangemem at any time by filing an adverse wiff.'" PSE IJId NBWS
argue that, absent a 14-day notice period, such a revision would take effect with DO

opportullity for affected CUSlOmers, resellers, or Commission staff to block it.JC PSB and
NEWS further cooteod that despite resale 11WIdates, and the iDcreasiDc level of competitioo
in the interstate martttplace, AT&T bas~y used the power of preemprive wiff tiWIr
to revise unilateraUy or abrogate long-term deals to the disadvantage of reseJJen and evea
AT&T's commercial CUSlOmers.'"

120. CNSUG and GE Capital Exchanp cooteod that we sbould pant AT&T's
motion only if we adopt safecuuds cIesigDed to proCect reseIIen from terJDiDaIioD of aervice
offerings on sbort notice.... They coateod tbal we sbouId require AT&T 10: pve advuce
notice to customers of any wiff filiDI that JDIICrially alters IItIotiIled .,..eemeors; pin the
consent of aU sucb affected CUSIOmers before making such a tiWIr, wiIh sucb fiJiD& beiJlI
effective 00 81 1east 14 days' notice; t:real any lack of such cooseot to a PJ'ClPl*'d tariff
cbaoge as Il.IimI~ evidence of its IIII1awfulDess; aUow any affected CUSIOIDer tbII bas DOl
consented, either to terminIIe its service anangemeat without liability or 10 enfon:e the
uncbaoged term; and provide a rcasODIble period of rare stIbility to permit aervice miplIdoo
if the cuSlOmer chooses to terminate its service a,n=ement. ,.,

121. The Ad Hoc TeJecommunQlioas Users Committee (Ad Hoc CoauniUee)
coateuds that aUowiD& AT&T to file tariff revisions reprdiDa 1ooI-term service
arrangements 01\ leIS than 14 days' public DOCice would viollle the Act's provisiou for pre­
effectiveness review of tariff revisions.... Ad Hoc Committee aIJUlII dill. wbik the marb:r
would eventuaUy puDbh a CODJIlUY tbII mab.t a pQCtice of bniacbiD& its COIICnICU, such
corrections provide DO timely relief for wronged panies, woo require more than ODe day to
assure themselves that any tariff revisions accurately reIlec:t the bupiDs SInIclt with the

14, PSEINEWS JUDe 9. 1995 Commeots 816-7.

14' IlL. at 7.

143 IlL. 81 I.

... CNSUG November 12, 1993 CommearJ 81 1-2, 4-5; GB Bxc:IaanF November 12,
1993 Comments at 3-4; alll!ll API December 3, 1993 Rt.pIy Commeots 81 6-1.

wIlL.

... Ad Hoc Committee JIDIe 9, 1995 Commeats 81 3; a alaR Ad Hoc CoauniUee
September 29. 1995 il~ Ldler at 1-4. Other panies also suppon the reteIIliOII
of a 14-day tariff filiDI requirement. ~,u.., PSIlINBWS JIDIe 9, 1995 Commeots
at 2; TRA JIDIe 9, 1995 CommeIIts at 5; SpriDt JUDe 30, 1995 Rt:ply Commeata at 2;
TFG November 12, 1993 Commeots 81 4.
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carrier.'" 1bcrefore, Ad Hoc Committee argues, il is imponant for customers to have 14
days to review wift' revisioos aetua1Jy meet before they become effective.... TRA also
wOIIld retain the RlQuimDeat that AT&T obtain prior approval under Soctioo 214 of the Act
before diJcoDliDuinI service.)OJ

122. SoIDe COIIIIIIeDteI'S further propose tbat the Comm.issioo requinl AT&T to make
I special sbowin& to support .y tariff chances tbat will IIIOdify 1ooI-tenn conttaets. IBM
suJICIU tbat any wift' that abroples provisioDs of • 1oD&-teI1II COIIttlIl:t sbould be ueated as
unreasooable, IIIIlesI AT&T .,.,eet that "draslically chaJI&ed cin:wn1faDCe$" bad made the
contraet teI1IIs iDcoasisteat widt the public interest.JlO API wOllId requiJe AT&T to jll5tify
altentions of existiac 1oo,-tenD contnI:tS by • "substantial cause" showing, and wOllId make
any abroplioo of an AT&T commitment DOt to modify its rates, terms aDd conditiOll5 JIm'~
unlawful uDder Secrioos 201(b) and 20S of the Ad. IS,

123. SeveqJ pertieI abo ... tbat tbe c:ompWIII proc:e$IlIIIdu Secboo 208 of the
Ad fails to provide prompt ud effocdve relid II) zaeDcn banDed by AT&Ts practic:es.
TFG CODteDds tbal tbe CoIIImission does DOt bave tbe raoun:es II) address in • timefy
manner tbe 1aIp JIlIIDber of complaiDts qaiDst AT&T.SS2 TFG Idds that litiptioa is DOl.
viable alternative II) tbe wift' review process because of tbe bigb costs 0( Iicipcioa. JSJ PSB
and NEWS maiIIlaiII dill eufora:ulent proceediop are DOl adequate becIuse sucb proccedinp
have liJnited remediea. and dill SecIioa 208 comp1IinIs are far IIIOIe reaoun:e-illtmsive tbalI
the r.riff leVa procell.'" TRA believes that graDtiDc AT&T's peUtiou will nullify IIWIY
of the Commission', mecbanisms for enforcin& tbe Ad.JU

,.., Ad Hoc Committee June 9, 1995 Comments at 4.

". IlL 116; aa: a1Jll TRA June 9, 1995 Comments at 39.72.

", TRA June 9, 1995 comments l\ 5, 39.

... IBM December 3, 1995 Reply Comments at 13-15.

'51 API December 3, 1993 Reply CommeaIs at 6-7.

ut TFG JuDe 9, 1995 Com.meuts at 21,26; aa: 11m Ad Hoc IXCs November 12, 1993
Comments at 10-15.

'" TFG June 9. 1995 Comments at 27.

... PSEINEWS JUDe 9, 1995 Comments at 10-11.

m TRA JUDe 9, 1995 Comments at 39-46. 68-69.
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124. In n:spoose. AT&T reiterates tbat the interstate intetexcbange IllUketplace is
competitive and disputes wertiofls made by the COllIJlleDters about AT&Ts treatmeDt of
reseUers.... AT&T describes as "fanciful" claims that AT&T bas bcco Ible to prevalt resaJe
of its Tariff 12 and SDN services. m AT&T states that at Icast niDe Tariff 12 optious are
being resold and tbat there are at least 80 reseUers of its SDN services. >s.

125. AT&T abo UJUCS tbat \be peIldcncy of lawsuits does DOt esaablisb the validity
of the specific facq; or IepI cJaima alleged tbeleiD. >Jt AT&T aJJUe$ tbat _ if the
rescUers' claims were true, those claims would DOt warralll • fiDding that AT&T bas nwtet
power.... AT&T UJUCS tba1 5ClViccs that are the subject of IeSllllen' complaiuls compete
wilb companble offeriDgs of MO, SpriDl, and odIer canicn, UDOIlI wbicb the CoIIlmisaion
has fOllod competition to be tbrivin&.H' AT&T bas esQmared that it will provide only 20.3
percent of the services that are resold in 1996, down from 25.6 percent in 1994.JC

126. AT&T upes tbat competitive martd forces will fuUy prot£Ct COIISWl1ers and
business customeJ1 from antiI:ompetitiv behavior by any~ c:anier. because these
fon:e.s drive an canien to either act~1y or flee _ defection by tbeir customeJ1l1)

other c:arrien.* AT&T coateods that maiDtenaoce of the cumIJt dolDirJaIIlIlIOIl-domiaur
dichotomy makes 110 sense, because regulatory requiraDeats tbat apply differently to AT&T
and its competitors banD COIIlIUmers, and handicap AT&Ts ability to compde effllClive1y
across \be t:lltinl owti:t.'*

127. AT&T araues geael21ly that "advance tariff~ procedures and ocher
consttaiDts serve only to provide competing firmS witb. 'regulatory forum to cbaDeoge aod

'l6 AT&T December 3. \993 Reply Com.meuts at 31.

m IlL at 32.

,sa Id.

"'Id.

"'ld.1t 33.

", IlL at 33-34.

J62 Ja fJIIc Praeotarioa ill SUpport of AT&T, MoIiou fOl" Reclaasificadoe u • Noll­
DomiDaDt Carrier, CC Docket No. 79-252, mod AuguJt 16, 1995, "Mart«
Dynamics" grapb (AT&T August 16, 1995Ja bnc FJ1inc).

... AT&T APril 24, 1995 Ja~ FiliJlc at S2.

... AT&T JUDe 30, 1995 Reply Comments It 3-8.
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delay' eacb otber's service and pricinc inoovations, resulting in Ihc proIeCtion of competiton
rather IbID coasumen. ")OS It claims tbat such constraiDts impede competition and impose
costs on users. IM As an example, AT&T explains tbat, ",ben it flies a tariff revision aimed
It c:ompeciDc wiIh other carriers' DeW services, competing DOII-doIIliuIIIt carrien caD

cbaJleqe die AT&T offering befon: die Commissioa duriJJg die 4S-day notice period.....
Meanwbile. die competing caniers caD thea duplicate AT&T's proposed offering 00 only one
day's noUce. befon: AT&T's ofJerinc emerces from die tariff review process.... In this ",ay,
AT&T UIeIU, _men an: "deprived ofprompr actioo by AT&T to n:duce prices or
introduce innovalive proerams tbat save COIISlIDJen n:aI dollars.1ft AT&T nores tbat many
stiles have eliminated such rqulal:ory diffCftlJCel.m Moreover, AT&T contellds tbat our
consideration of die lUiff·reJated CODditioas sugested by~, sucb 1$ a l4-day
ootic:e period, is impemlissible in this~ bec;ause such cooditioos do DOt dIress die
issue of wbetber AT&T IIIeets die Commission's test for DOII-dominance. J7I

128. CSB SUJlPOIU AT&T's c1aimI repnIina subaaDtia) competitiOD in !be
iDterexdIaaae awtet'" IIId upes tbat n:saIe carriers an: viable COlIIpeCitors in tbat
marbt.m CSB -mtains dial, _ if AT&T were fouDd piJly of die traIIscressious alleged
by die reseUen, II is DOt clear wby classifyinc AT&T IS IIOII-dominaDt would enbIDc:e
AT&T's ability to IlIIPF in die aJIegedIy IDticompetitive praccicea.no CSB upes tbat, in
any event, die Commissioa oeed DOt apply die fun paoopIy of dominant eatrier n:pIalious to
address and COI1'ed Jimlted~.m

)OS AT&T MoIioo It 17.

>661d.

.., AT&T April 24, I99S m fJm Filing It 3S-)7.

J6IId.It )7.

"'Id.

"" Id.It 41.

m AT&T JUDe 3O, 1995 Reply Comments It 42.

m CSB June 9, 1995 Comments It S.

m Id.It 6-7.

n. Id;it 7.

mid.
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(b) Discussion

129. We bave closely considered !be COIDIIJeJlIen' claims &bat AT&T possesses
mute! power with respect to reseJ1en and tbat irs aIIepd IIIlicoaJpecitive bdJavior IOWan!
resellen demoastraIes die exisfeoce of such matbt power.no Accordin, to AT&T's
caleulations, which an: die only evideDce in !be reconI, AT&T bad only 15.6 peII:aIl of die
resale martel segment in 1994.m By 1996, AT&T admates &bat its sbare will have dropped
to only 20.3 perq:at of die approximately 55.6 biDioa in services &bat will be reaold.no Tbus
it appears dIat adequate a1temIIive soun:es of supply exist for n:se1Ien &bat do DOt wish to
take service from AT&T. Moreover, AT&T's smaI1 and sbriDkiDIlIIUbt share rqnaenI5
persuasive evidellce thai AT&T Iacb owtec power in this market secmeot!" Thus,
coosisteat with our earlier f'irJdiDcs repnting !be IlJUCUlre and perfOl1lWlCe of die ovenJ1,
interstate. domestic, iDterexc!JlD&e martel. we coocIude tbat die RlCOId iu this prooeecIilIc
will DOt suppon a finding tbat AT&T can exm:ise tmi1IteraI martel power over tbe resale
industry.

13O. The opposing COIDIJIeIIteI'S assert tbat AT&T doe$ DOt DOW ICl~ wiIh
regard to _Den, even WIder dominant canier reeuJadoa. and will Kt _ lIIIRUOIIabIy if
freed from such rqulatioa.JIO To suppon dJese 0DIIfaId0ns, dJey deIcribe various peodin&
disputes between AT&T and Cl2taiD _lien. AT&T, bowever, disputes DIlDy of tbe facts
allepd by die commearen in lIUJlIlOI1 of dIeir clalms. II' For example. aIrhoup die ClIJIIOsinI
COtIIJIICIIlerS claim that AT&T muses to a1Iow JeSI1e of SON aeMc:es IIId certIiJJ Tariff 12
options, AT&T contends &bat tboae services an: ammtIy offaW by n:seDen.J12 We thinIc it
significant that probibiIioas apinst UDjust and UDn:ISOlIIbIe 1IttlI. pnctices, IIId
discriminltioa in Sectioas 201(b) and 202(a) of die Act lPP!y cqualJy to dominuI and IItJII­

doIlIinant c:anim. 1be IbdUS of AT&T 1$ eiIber a dominanl or IIOlHIominaIII carrier,
!heman:. doe$ DOt alter its obtiptioo to comply with tbose sec:tions of die Act.

,.,. &l. 1:.&., TRA JUDe 9. 1995 CoInnJeUs It 37; TFG JUDe 9. 1995 Comments It 28;
ETS November 12. 1993 Comments It 9; Affinity November 12. 1993 Comments It
3O.

m AT&T AuJUSl16, 1m Ik bIK FilinJ. "Mubt Dynamics" cnph.

mid.

m&lill.

,., &l, c.s., PSEINEWS JUDe 9, 1995 Commeats It 6-7; Ad Hoc Committee JUDe 9,
1995 Comments It 4; TRA JUDe 9, 1995 Commeuts It 39, 72.

II' AT&T December 3, 1993 Reply COIIlJIIeDtS It 31-32.

3121d.
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131. SevcrallXllDlDellting partie& suggest lbal, even if we flDd AT&T 10 be DOD­

domiDant, we sbouJd zequin: AT&T to abide by cerWD tariffing zequirements that m DOl
pan of the JqUIatory scheme tbat we apply 10 IIOIl-domiDaut curie11. After CODSidetation of
an of Ibese proposaIJ, we conclude lbal the _ IUgcesred by the commemers should
not be adopted as put of our detcnDiDatioo tbat AT&T is llOII-domiDut. Most promiueut
among the proposals advanced by die COIJIIIIelJfelS is die notice period before tariff revisions
can take effect. TIle commeDlerS aeoenllY favor a IlOIice period looger than die OIIt:-day
notice period applieable 10 1lOII-domiDalIt carriers, particularly (or revisions 10 long-lenD or
rontrad-bucd amJJICIIleDIS. We have previously beJd that IIdvIDce scrutiny of die imcrstate
tariffs of 1lOII-domidalu canien is lIIIDllOeSSlIry.!IS IIId that poIt-d'fective tariff review aDd our
complaiDtp~ provide lIdequaIe _ of JCdreu." We will be reer,mining tbeae
COlICIusioos as they apply 10 aD iDIerexcIJIlI&e CIIrien in a DeW proc:eediDg, but, peodiJlg the
outeome of tbat proc:ecdiac, we are DOl Jll'fIU'dIld that we sbould traIf AT&T differePtly
from other 1IOD-domiDaDt carriers. We abo IIQle lbat, COIIlIIIY to IUgestiooS by some
cornmenten, DOlbing in the Act zeqllires r--elfectiveoess tariff review.

132. WitIJ Jespect to c:oocenu lbal aJSbllJIen will DOl bave IIIfficieol qlpOItUlIity to
ensure lba1 AT&T ll:tIl1aldy impIemMts in its CIOIItIaCl tariff. the lIIIderIyiDc COIIIIICIUaI
agreemeats, we note tbat AT&T is abady obJipcf to file COIIPaCI tariffs daat rdIect the
Iel'lDS of Ibe lIIIderl}'ial apaIIeIIl$.lIS AT&T is also I'I:IqIIimt by Sec:tioas 201 IIId 2m,
respeccively, 10 offer service pursu&IIl to d1a, teI1DI aDd oonditioa. tbat are just, reasonable
aDd DOt 1IIIduly cIiIcrimiDIIoIy. IJI eaforc:inI Sectioas 201 aDd 2Ql wJlh mpec:t to COJIlJ'Id
tariff services, we bave die authority 10 require die filinc of the underIyiDg coatnICt to ensure
that !be 00DbaCt tariff comports witIJ lba1 .,maJeIIL" IJI~ IIld eaforeemeut
proceeding., we wiD camwJy scrutinize AT&T. COJIlJ'Id tariff pacdces 10 ensure lba1 its
CODtract tariffs accurately reflect !be ullderlying agreements reacbed between AT&T aDd its
custotnen.

113. CcttaiD commenten raise isIUeI implicaling !be "substaotial cause" test. TIle
"substallDal cause· tell boIds daat tariff n:vUioas aIteriR& maruiaJ Iel'lDS ADd roadilioos of a
long-term service tariff wiD be considered reISODIb1e 0Dly if the carrier C8II 1lIake a showing

JIJ ~. ~. Iarift' FiIiJc Reqvjn;ments Order. 8 PCC Red at 6752, 6756-57.

"" Febn!ID' 1m 1*"""cl!pgp Rrroo'jdmrigg Order, 10 FCC Red at 4562, 4574
n.51; Tariff fiHAI B...,VemcDu Onfer· 8 FCC Red It 6756-57. We recently
rr:affirmed ibis coacJusioa in our TaritfF_ RcqpinlgMmrs Rm!and 0n:Ier. IariU
Filing Rcgrimncnh '_1M! Order, FCC 95-399 at pua. 16.

'IS FIDlln!mJc!Jan&e Competition Order. 6 FCC Red at 5897. 5902.

SIt Sr& ilL at 590211.194.

3342

of subsranlial cauJC for !be revisions.'" .ID response 10 CODCems of IBM IIld API tbat AT&T
be required 10 justify Illy cbangea 10 COIIUlICt-bued wiffs. we note that we RlCCDtly affirmed
the applicability of the "substalltial cause· test to tariff reYisioas tbat aJrer maseriaJ tenIU IIld
conditions of. 1000g-term COIIU1I:t, IIId we clarified tbat tbis test applies 10 Illy uniIatenl
tariff modification by non-domint:lnl as well .. dominant canien.- AccotdiD&ly, if AT~T
files a modificatiOll 10 a contract-bued tariff, we will take into ICCOWIt tbat Ibe on,iDaIlUiff
terms were the product of negotialion and mutual apeemeat, and we wiD consider 00 • case­
by-case basis. in )jlbt of all !be releVlDt cin:umstlllceS, wbetber • subs1aDtil1 cauJC showina
has been 1IIIde.... We wiD apply tile subslllltial cause test in tbis way in any post-dfeetive
tariff investigation, pur5UlJlt 10 SectiOll 205. aDd in toIIIplaiDt proceedings.JtO We also wiD
consider, on a case-by-ease basis, wbe«bet to allow customers to term.inate contnets witbout
li.1bilily.>91

134. FiDalIy, we IIOle lba1 AT&T bas voJlIlIlarily COlDlIIittcld 10 impJemeut celtaia
measures that are desiped to addrelIs criticisllls of its busiDess pIIdices that taellers have
raised in Ibis Pl'llCeCdiDc IIId ebewbere."z AT&T represeats tbIt the foIJowq mfIects an
agreement with the Telecommunications Resellers Associatioo, IIId AT&T bas commiued to
comply with this agreement .

As a ceaeral pRaice, AT&T pudfaIben botb exisUac customers aDd
subscribed CUIlOlDerI (i.e., cwtomen woo bave submitted a siped
order' for &eMce) wben il iJIUocb:es a c::baap to • tenD p1aD <iDcIudiD&
COOlr1Il:t Tariff., tenD plans UDCIer Tariffs I, 2, 9, IJIll II, Tariff 12
Optioas IJIll Tariff IS CPJ's), IIId it COIIIJIIiIs 10 <lOadaue dJat process.
In excqlCioaal cases, bowevet, JlIIIlIfItberiD may DOt be IfIJPfOPriare
eitber because: (1) a cbanJe is nrceaifated by typorrapIdc:aI errors, a
service inadveneatly priced below costJ, late cbaD&ea wbere DO

individual rates (poIt-discouat) are increased, or other COIIlp&IabIe
circumSllUJCeS. or (2) !be chan,e is neceuary 10 bring clarity to a IIOlI-

,., RCA AmcricM emp"ptj"" Ipc pm.jgpa rp IJritf F.C C Nos ) IIId 2, CC
Iloctd No. 8G-766, MemonDdum 0piDi0G IJIll Ordtr. 86 FCC 2d 1197, 1201-02
(1981); _ .. FIPl 'eva'" OPl\Ji.i1P1 Order· 6 FCC Red at SlI98 a.ISS;
Febnw:y 1m I!grp!jheal" Bcmgddmtigp Order, 10 FCC Red at 4574, aDd a.R

)II Februuy 1m lqtcrcxcbaDl" pnmAAratioD Order, 10 FCC ROO at 4574, IIld 11.51.

,.. Id. at 4574.

'90 Id. at 4574 D.5 I.

"'Id.

'" AT&T September 21, 1995 iii PiIK Leuer.
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l'ItlI ram or OOllditioa, wllete il is oecessary 10 IJ'eal aU customers alike
(such as I cban&e to !be provisiODS for bow orden are processed. bul
DOt iDcludiDa cIwJge$ 10 !be body of Coatraer Tariffs, Tariff 12
Optioos or Tariff 15 CPPI). Ia IlICb cin:umstlllces, AT&T commits
for I twel1te-1IIOIIth period to offer irs c:ustomers the foUowiDg
additiooa1 prottJctioos not ~ired of DOD-domiDaDr carriers:

- wllete AT&T DIIbs lOy c:haaae 10 10 lIlliJtiD& ram pIaa, AT&T will afford
the aft'ected customI:IJ 5 days IIlaIIiD,ruI advuce IIlltice of !be IIriIf tiliDc to
liVe die ClUIOIIIer die oppoi1Uaky 10 oI!jeQ; pnwided, however. !hat for
cbaapI to cUoontinua.... willi or without 1iabiliIy. dcposiu aad Idvaace
paymeau, or tJIDIfer or aasipment of JeIVice. AT&T lriJI file 011 14-days'
1IOIiI:e. (AT&T would have die uaaffec:fed rick to dIaaae lIIIderlyiq faritr
JIlIiI - JUdI u • ...-aJ..to SDN nteI - u.aIea die ram pJaa
proIIelIld lIIe CllIIllIIIer from JUdI c:IIu&eI.) WIIere die aIIilc:clld Cl1IfOIIIer(s)
.,.. to lIIe m-iIiOII. AT&T lriJI IIQCl5 dIIt IIftICIDCIJf ill irs baDImiaaJ Ieaer
aad me die dIaaae 011 I day'slllJlice. Whee the afCecled Cl1Ill:lIDer objects to
die dIaaae, AT&T will file die clIaap wid! die Commiuioa 011 6 day.'
1IOd<:e. With~ to die 14 or 6 clay. IIlltice fiJiIIp, the subaaatial cause
test will be applicable to Ibe IIIDe exteat u it II today....

135. AT&T'" abo voJuaIariIy c:nnminN to report to tile Commoa Carrier Bureau
aad to die Teleeommuaic:Ido RaeIJen AaIodIrioD 1!lIecudve.Boud, 0111 quanerly basis,
iu performaace ill pnlCllIIiIIa reIllDer orden.IM 11lII cmunitmeul II for • ram of ODe

year. lIS III addiIioIl. fur II ... twelve 1IIOIIIIIs. AT&T wm provide I ... poiIIt of CODIICt
10 receive raeIler cwnpIainh DOt IllIOIved dlroup die fint poiIIl of CldICt, !be AT&T
a«ount 1DIIIIpr.JOt Finally, AT&T IIpIaab Cbat it bas .,-reed widllbe
Telecommunic:alioas RaeIJen ASIOCiadoa to eIIlIb1UIIlIlematIve diJpute RIOlutioo
procedures:

AT&T is wiJliDa to eIIIbIisb I quick, efficiem, commerciaIJy-orieutod
proc:ea for JeIlllviIII diIpules with irs raeDer CIIIIOIDerJ. AT&T is
wiJliDllO euler iIIto mutually~ priVllC party ubitntion

'" AT&T 0cI0bar 5, 1995 II fIac Letter II 2. AT&T stIleS 1bIl!be quoted provisiODS
replacC paIIp1lpb (T) of AT&T'. September 21, 1995 BI fIac LeGer ill its entirety.
Jd.; ...TRA 0cI0ber 5, 1995 iii fide Letter.

... AT&T September 21, 1995 & ~ Letter It J, as clarified by AT&T October 5.
1995 II fIac Leaer It J.

lIS AUtT October 5, 1995 El..bnc Letter It J.

... AT&T September 21, 1995 BI~ Letter It 4.
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IIJIleIDClIU ....ith tbeIe paniea. AT&T is a1Io wil1iq to develop willi
!be TelecommUDitatioas ReIeIIers AIIociIlioa Executive Boud 1 model
rwOowlY AJbitlllioD AJreemeat. AT&T ....ouId be wiJ1iD& to eater iDto
such 10 agreemem with lOy of its raeIIer CllSIOmerI for resolutioa of
commercial dispures between !be reseller and AT&T uDder the
foUowillg guidelines:

I) The AlbitralioD AIJ'eemeDt would be based 011 the United Stales
AJbitratiOII Act aad the Commercial ArtIitrIrioa RIlla of die
Americu AJbitralioD AsIociIlioo.

b) The AJbitraIioD~ would biDd each party to IJbiIJatioll
as !be exclulive nmedy for lOy c::ovc:nd c.laimIlbat uiJe ill the
period coveRld by dIe...--. 1be c:ovend period iDitially
would be rwelve IIIOIIIIII. but die raeIler wm be penDitted to
end !be covered period artier by providiDlll leur 30 clay•
prior writteD DOtk:e.

c) Covered claims would iDcIude aU clIimI benv_ die pIItiea
reIIlio& to wiffed servk:ca, die carriI:r-cuaomer """rioafhip
benvoea die panieI. or COIIIpfJliIive pnc:liceI, excepI c.laimIlbat
I tariff provisioa or pnaice is ualawflll lIIIder die
Communicllioas Act. would DOt be c:ovend c:Iaima. Covered
claims would iDc1ude, for example. cIaiIIIi!hat AT&T ...
misapplied or misiDlelpJaed its 1Iriffa, dill die~ bas
faiJed tD comply with its Ilriff obIiptioas, orlhat either party
bas enppd ill ualawful competilive pDClicea such u
misrqlresc:mIli or cIisparacemaIL

d) The AJbitraIioD~ would provide for I 90 clay
ubiIratioa process, UDieIIIbe pania Iple to lloapr period.""

136. MCI IJIUCI dill AT&T. COIDIIIilmaII ill ill Sepfcmber 21, 1995 leaer to
grandfather, It irs diIcRIioa, exisIiDI customI:IJ advenely affecaed by UDiJateql aJIIlJlld
cbaDps (penDiIaiaJ daD to m:ehre AT&T performa.... 011 die __ termsllld coacIitions u
the original aJIIlJlld). or aJJowm, diem 10 IeIIIIiDIle tbeir qJeeIIIaIts with AT&T without
liability if !bey pay UDdI:t UlilizIlioa dlarges, is 0pllaltly 1DIi_.o", We_.

'" AT&T Octobea' 5, 1995 II bIIIl..eaa' 112-3. AT&T stIleS Ibat die quoted
provisioas replace panppIJ (10) of AT&T's Septembec 21. 1995 11& bill Letter ill
its entirely. Id.; .... TRA~ 5, 1995 EI bill Letter.

... Mel October 2, 1995 BI fIac Letter II 2.
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however, tbal AT&T's October S, 1m iI fiI:Ic Leaer c1c:arly addresses !be concerns raised
by MCI. We believe tbaI!be COIIlDIitmelltS proffered by AT&T in iu October 5, 1995 iI
ram Letter conUibute to addressing !be tariff-related concerns raised by !be commcnters in
Ibis proceeding, and we !berefore order AT&T to comply with lheae voluowy commitments.

137. We also note that some of !be tariff-related issues raised by commenting
parties 1laJIscend!be scope of this~g. For example, questions concerning !be
application of !be filed rare doctrine to CXlIltnCl tariffs may arise with respect to carriers
other thaD AT&T. We inlaid to examine lheae aDd otber que$IiOIIs in !be context of our
review of our regulatory scheme aoveming die intersrate, domesdc, interexcbaDge industry.

c. SUIJ1IIW}' of FiDdiDp and Cooclusioa

138. UDder our Cgmpr;Ijtjvr; CuriGr puadipI, a canier is to be decJand dominant
only if it poueaaa IIIUbt powt:r' ill Ibe reIevaIIt pmduct and popapbic marbt.
CoaveneIy, a earrieI' qualifies as -..domlaaat if it IIcb marbt power in die reIevaDt
JJWket. 1JI!be fog. Rtpwt IDd OnIGr, tbe CoauDissioa deIiDad marbt power a1tematively
as the "abi1ity to raise and maiDtaio price above tbe competitive level without driving away
so many CUItDlDen as to mab die iomuc UlIpIOfiIabIe,"M aDd as the "'ability to nise
prices by IllSUicdIII output. '... IJI the fogdI! Ball'" IJId OnIGr, the Commission further
found tbal die Idevut product marbt for lISIllISiJII wbelber a carrier wu domiDaDl was the
Il1IIt£c for "an~, domeIlit, iDlerexcIIaDp tdec:ommuDicaIl services," aDd tbal
there were DO re1evaDt 1IItlmut.ets.4OI As discussed above, we are applyinc that marbt
defmition bere. Also, as discussed, we are cIecidiDa wbdber to IIUt AT&T's moCioo to be
declared_~, 011 Ibe basis of wbdber AT&T ItiD poueues marbt power in tbe
ovetalJ IIIIJbt for iDIenwe, domeatIc, iDfeIexchaJrF teIecommUllicldoos services. Under
this staadanI, a fiDdiDc tbat a carrier possesses SOllIe abIIit:y to raise aad maiDtaio prices for
one or more diJcrete services does not nquire tbal the carrier be clusified u dominant.

139. AppIyinc this IlandanIto the record in this proc:eediDc leads us to conclude
tbal AT&T IIcb IlIUbt power in the re1evaDt IlIUbt - tbat is, Ibe overall marbt for
interaute, domeItic,~ tdooommuaicatio services. ID arriviDa at this
conclusiOII, we bave applirxI weD-accepted priDeiples of CClDmics aad llltitnJa analysis.
More specificaJly, we bave eumiDed sudI IIIUbt SInICIure factors as supply elasticity,
demaad eluticity, IIIUbt sbare, aad tmIds in marbt sbare.4lII 1JIIddition, we have

... Id.. (quoc:iDc LaDdes & Posner, IIIIlII n.79, 94 Harv. L. Rev. at 931).

..., Founh Rqlort and On!c;r, 9S FCC 2d at SS8 (qllOling D P. A.rceda & D. Turner,
ADtitJuat Law 322 (1978).

<OJ Id.. It S64.

....~ FiIJIJptmxchapR CDIDIlCtjtjon Ordar, 6 FCC Red at S881-92.
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considered other indicia of nwtet conduct and perfonnaoce, including price levels and
trends in prices over time.

140. We believe tha1 our analysis of tbese general market characteristics suppom a
flDding tbal AT&T lacks awkd power in today', DWtel for intersWe, domeaic,
interexcbange telecommunications services. This fiDdinB is also supported by evidence in !be
record concerning nwtet conduct and perfOl'llWlce, including levels in prices and trends in
pri~ over time.

141. We CODClude, in Iigbl of the fact tbal business, 800 and residential services
constitute die v.. majoricy of !be inlerslate, domestic, interexcbange services marht, tbal
the martet-SlIUeture cbuacleristics and the iDdicia of market conduct IDd performance an
indicate that AT&T lacks martet power in tbe relevant product IDd JflOCI'IPbic marlcet.
Accon:lingly, we find that AT&T lads marlcet power in tbe iDterslate, domestic:,
interexcbange telecommunications DWtet.

142. We ackDowledp tbal tbere is evideDce in tbe ream! iDdicaliD& that AT&T
may have tbe abilicy to coatroI prices with respect to certain ourow, spocific services having
sk JDiIIiIIIiI revenues (spccificalIy, 800 dim:tmy assistaace aDd ua10I privaIe liDe) wben
COIDpIle(I to total iDdustty reveuues. 1bat does not meaD, bowever, tbat AT&T bu mazket
power in !be domestic, 1ooc-dislaDce marbt u I wbole. Moreover, we believe AT&T's
voluntary commitmeots will effectively restrain AT&T's exercise of uy martel power it
may have with respect to these DU10W service segments. We~y I'flCOJIlize that
AT&T's proprieWy cal1inc cud may have given AT&T u IdvancaF in oIJtaiDinI paypbooe
presubscriptioos. We COIIC1ude. bowever, tbal in light of ATItT'. decreuiD, uwteI sbare
of operator services, aad the substutial iomuc in the use of prepaid calling cards, any
market power AT&T may possess iD the operator ICtVices markd will not llIIleriaIly affc:e:t
its power to control prices in the ovc::rall intenIate 1ooc-dislaDce marbt. We likewise do DOt

believe that tbe coacems raised about !be possible effc:e:ts 00 rate intqralioo of reclusifying
AT&T as DOII-oomiaut COIIStitute evideace of AT&T's owtd power. As discussed above,
our policy of rate intqratiorl will not be affected by our reclassific:ati of AT&T. Finally,
with respect to AT&T's possible DWtet power with respectto~, we find that
AT&T's smal1 aad shrinkina nwtet sbare constitutes per5lWive evideDce tbaI AT&T 1acks
market power in this mubt sepJIeIlL We further find that AT&T's activities with respect to
rescUers do not coostitute persuasive evideDce tbal AT&T bu power to CODtr01 prices ill the
overall interslIIe, 1ooc-dislaDce mubt.

3, Otbc:r AJpmegts &aim As To Why AUT Sboul4 Nil Ie I!eclmd NOQ:
t!IlmiIIIlI

143. In this section, we address various-..uments raised ill the ream! that do not
relate directly to !be questioo of wbetber ATItT possesses marbt power, but rather concern
possible etreeu of declaring AT&T non-oominant. More specifically, we address the
foUowing issues: (1) whetber reclassifying AT&T will lead to ,eographic rare deaveR&inc;
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(2) wbedler reclassifying AT&T will resull iD its aaticompditiveJy boodling of CPE with
long disWK:c services; (3) whether the reclassifICation of AT&T mU5l be doac within the
context of a rulemaking; and (4) wbelher the Commission sbould impose varioos conditions
on AT&T before it reclassifIeS it IS 1IOII-domiDant. We conclude tbalOODe of the concerns
articulalcd by the panies justifIeS the cootiDucd regulation of AT&T IS a dominanl carrier.

a. Geograpbic Rase Averaging

(I) PIeadiDp

144. UlC Joint Commc:men auert tbIt the Commission, iD lIUIIlemus orden, bas
swed tbal its tariff review procas providd IUfIicieol iaIuraDce tbIt lOU mes will be
gqnpIIiCaJly avenpd." 11Iey IIlJlr: tba1 the Commjuion bas IIWCd tbal "IDY [AT&t]
filial tbal propoIIld aqmpbicaDy deavenpd mes would be subject to the fuU 9lkIay
notioe period . . . [b)ased lID dIeIe 1IIfecuarda, we do DOl believe tbal specific regulalioa
requiring IOOJI1IPIdc toll rue awraciDc~ oecessary."- LBC Joint CommeoIen further
arpe tba1, becauIe _y AT&T diIcoual pIIDs~ DOl offeml ubiquitously, some run)

- ~ forced to pay tbe higber b&sic rate, wbiJe odIl:c CIIIlOIIIen em tab advaDIa&e of the
diSCOUllt pfIIIs. 'I'biI diIpariry. LSC Joint Commeaten auert, IDlOUIIIS to aeoJIlIpIIic toU
rate dcav«lJial.- 'lbuI, 1BC Joint Coauaearen lIIF the Commission to tIIIDdarc
geocraphic lOU life avaacma, and to JlIOPOIe specific ma to eafora; its policy iD favor of
geocraphic toU life avaacma iD c:ues wbele c:m:ien~ eadtIed to IIJalllIiDcd tariff
review.- LIlC JoiDt CommeIIfen further ufF the COIIIIIIiIsioato ensure tbat AT&T's
discoum pl.ans aod promodoos~ offeRd to aD c:ustomen iD aD pograpIIic IRU, reprdIcss
of AT&T's domiDauIlWUs.-

14S. LIlC Joint CcdJDeQIm maUaiD tbal the ()Jmmjuioa sbould~ its
commilJDellllD eaforciDr its fundameaW policy apiDIt mte deavaacma, aod sbould require
oatioawide avaibbiliry of qJIioaaI caJIiD& pfIIIs." They further arpe tbat the Commiaiou
should require AT&T to llOIIdDue to save run! IRU witbout cIqndiDJ service lIIIIess it
obtains conseot under SeclioD 214, aDd tbal the Commiuioo sbould adopt rules, wbere

... LBC JoiDt Commeafen June 9. 1m Comments at 6 (citiDc AI&T Price Cap

RrmJ'jdeprjng Order. 6 FCC Red 11 679.

.... III 11 6 0.4 (quoling AT&T Price Cap RrmJajdmtjop Order, 6 FCC Red 11 679).

-Ill at S.

-Ill

-Ill

- LIlC JoiDl CommelIten October 3, Im ElL bIk Lt:rter at 2.
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occ;essary to compeasale for strcam1ioiog the tariff review process and relaxio& otber
common carrier requiremeDlS, iD coojunctioo witb its decision on AT&T's request for
reclassification as a ooo-domiDaat carrier....

(2) Discussion

146. Altboogb the Commission bas never adopted specific regulations requiring
geograpbic toU rate averaging, we bave eodoned a strong policy favoring pognpbkalIy
averaged mes.•,. As LSC Joint Commeoten DOle, the Commissioa bas indicarcd it woold
closely scrutinize any AT&T tariffs tbIt proposed to deavenge rates. LEe JoiDt
Commeoten~ concerned tbal the one4ay DOlice period tbal woold apply to AT&T tariff
fWogs if AT&T were declared 1IOII-domioaDl would be iDsufticieDl to prevent AT&T from
placing geopapbicaDy dcaverapd toU mes into dfect. We 1IlJlr:, bowever, tba1 AT&T bas
made certIiD voluotary COtIlIIIitmeDlS witb respect to geograpbic mte avera&iDl. SpecifJCally,
AT&T bas COIIlIIIitted to file lDy new lariffs tbat depart from its traditioaaI apprl*:h to
geograpbic "vc:nciDI for irItenwe residcmi&J direct dial services cu., pocrapIIicaDy
specific lariffs) 011 five bosiDcss days' DOlice. and to ideotify clearly such tariff tnnsmiaals
as affectin& tbiI commilJDelll.·\I 'I'biI commitment will cootirwe for three years, lIIIIess tbe
Commission adopts rules addressiDg Ibis issue for aD cmien or there is a change in federal
law addressing !his issue."2 As DOl«I above, iD the 1DClIUItime, we inteod to examine, in the
proceeding to be initiated, tbiI policy in light of changes iD the iDtenWe. domesdc.
interexcbange marlcd since the time tJw policy was origiDalJy e$f.Iblisbed.

b. Buodling of CU5lomer PremiJes Equipmeoi

(1) PIead.iDp

147. Metllld IDCMA argue tbat. if AT&T is declared IIOII-dominant. AT&T will
bundle equipment with services iD an anticompditive manner.·.. 1bese COIlIIIIeIJten argue
tbIl, if tariff regulation of AT&T is diminished. AT&T, in order to offset reduced

dIlL.

-.,. SGll ATAT PIke Cap OnIcr, 4 FCC Red at 3132-34; "'cmJclpnae CQIIIIIC&itioo
HlIM. S FCC Red at 2646, 2649; ATAT Price Cap Rtronsjdmtjop 0Jdcr. 6 FCC
Red at 679.

... AT&T September 21. 1m Il& bItC Leuer 112.

mill

... MCI November 12, 1993 Comments 11 13-16; Met December 3, 1993 Reply
Comments 112; lDCMA November 12, 1993 CommeDlS at 6-7. 17-18; IDCMA JUDe
9. 1m Commeats at 11.
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imm:xchaDge service reveuues. will have an inceutive 10 tie CPE purchases 10 inlerexchange
service purctwea, aud dIIt tIW will exclude aud disadVlllf.lBe competiog CPE suppliers. 0'0

IDCMA arpes dIIt AT&T bas sought 10 'Iock in' CPE sales by Idopting a strategic pricing
pIOIJ'IIII.••, IDCMA also conteuds dIIt, because ttansmission service represents almost 80
perceat of a ClUIOlIIer'S ovaall cosr of esrablisbing aud mainll;ning a network, AT&T's
ability 10 offer special ditcounta 011 trusmissioo services lives CUSlOlDerS an incentive 10 use
AT&T IS their syltem iDlqraIor.••' IBM uaerts the importance of ma;nrainioc-.rucwral
safepuda 10 procect the CPS aud eabaDced .mcea mutdplaces aud expresses coocem
tbIt, if AT&T is RCIIuIfied IS a.-lomilwll carrier, tbeIe IIfe&uuds will 110 Ioapr be
impoIed 011 AT&T.'" FiDIJIy. MeI IrpeI that. if AT&T is aDowed 10 buDdIe equipment
willi iDIaexcIIaDp 1IefVices, it would be able 10 offer IIIticompditively low prices 10
puticullr customen by cIiJcouDtiuc equipmeat prices 10 Cvels unavailable 10 ocher
customers.·..

148. AT&T IeIpOlIds that IqIInII: aud distiDct rqulatory obIiptioos, iDcludinC
Cnmmjpjon ru1eI JRWIIIinI bu1IdliDa. wDl COIIIinue 10 lIJPly 10 AT&T aDd 10 aD ocher
iJIIerrDldIID.F earrifn eYeD if AT&T II dedared _-dOmiDIDL AT&T further uaerts dIIt
Ibcse iuuea '-' DOt be addreaed ill the .... proceeding IS dIt:Ie is 110 buiJ for adoptinc
addiIiooIl ru1eI tbIt IIJPly ooIy 10 AT&T.'1t

(2) DiIcussioa

149. We reject IS iDIpposite the &lJUllleut dIIt~ of AT&T IS a IlOO­

dominaDI carrier wiIJ aable kIlO buDdIe eqllipmeat willi serviceI in all UIIicompeQtive
lIIIIIIIeI". As AT&T DOleS. Commiuioo rules preveotiDc buDd1ing of CPS aDd buic: services
will oootiIIue 10 Ipply 110 AT&T aDd 110 aD ocher iIJtenlxc:IJIDF carrien evea if AT&T is

0" IDCMA November 12. 1993 Comments II 6-7. 17-18; IDCMA June 9. 1995
CommenIIII 11; MeI December 3. 1993 Reply Commeot5 II 2.

ou IDCMA Jvae 9. 1995 Commeuts II 11.

0.' Id. II 12.

•n IBM December 3, 1993 Reply Comments II 2-S.

0" MeI December 3. 1993 Reply Commeats II 2, 6-7.

... AT&T June 30. 1995 Reply Comments II 34-3S.
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declared 1I00-dominant"'" Thus, the arJllmeD1 has DO bearing on the questioo of wbetber we
should reclassify AT&T as a DOO-dominant carrier.

c. Procedural Issues

(1) Pleadings

ISO. CN.S arguea that. because AT&T was dec1arc:d dominant in a ruJemaJdng
procecdinc. and because other delermiDIlions of non-dominance have beeu done in
rulemakiDg proceedings. the Commission therefore Call ooly reclassify AT&T IS a DOII­

dominant carrier in a rulema1dDC proceeding. It also arJIIe5 tbIl tIW issue 'is toO impoltlllt
to be decided without the pub1ic:llioo of ooOcc in the Federal Rqisler.•421 AT&T argues
Ihat tIW motion is DOt a request for ru1emakiDl ad ooly eutaiJs a declanlDry rulinC. AT&T
also DOf.eI tbIl it bas DOt requesred allY rule cbanges tbIl would require • ruiemakin,
proceedinl.m urc urps the Commission 10 treat AT&T's motioo IS. pedIioo for
rulemakiDJ and 10 iDitiIle • fuU investiplioo. It claims tbIl • fuU investipDoo may reveal:
(I) wbedler there are any AT&T services tbIl are DOt subject to competition for which
regulation would be aeccssary; IlId (2) wbelber the foreseeable evolution of the
inlerexcbange marlrd may aJtcr exisIing competitive conditiOl1S. for example throup
mergen. such dIIt reclassific;uioo of AT&T would DOt be appropriaIe.4D API. however.
arJIIe5 that the Commissioa~ possesses • sufticieat record to reao1ve the issue of
AT&T's replatory SIIlUS.... IDCMA requests tIIIl • two-year dereplllol'y mcntorium be
placed on AT&T if the Commission JfaIIU AT&T's motion, to~ the Commission to
gather information about the JDUbCpIace ad the impIct of reclassifying AT&T in this
marlret.'" NYNEX adds that. if AT&T is classified IS _-dominalIt for inrerexchaDp
service, then the Commission sbould also declare that aD other providen of looa-dislaDce

0'" Amcpdmem of Section 64,702 of !be Cgrpmjssjon's Rules IIId Bmt!ltjgos (Seoopd
Cqnmytcr Jnqpin'. Dockd No. 20828, FUJII Decision. 77 FCC 2d 384. 439...0
(1980) <Computer m. ma., 84 FCC 2d 50 (1980). fJuIIIG[ m;ml.. 88 FCC 2d S72
(1981). IfI:d MIIllIJl. Cgmpu!er ud Coomntnjratjgm Indus Ass'D Y. FCC. 693
F.2d 198 (D.C. Cir. 1982), Wl. JkaiaS, 461 U.S. 9389 (1983); _ a1Ill47 C.F.R. I

64.702.

0" CNS November 12, 1993 Commeats II 5-6.

o:z:t AT&T December 3. 1993 Reply Comments 119.0.14.

on urc November 12, 1993 Comments II 3-4.

•.. API December 3. 1993 Reply Comments II S.

.,. IDCMA June 9, 1995 Comments II 18-20.
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service ale lIllll-dolniuanl and subject to srreamlined ~gulation"" ACTA and Ad Hoc }XCs
claim tIlIIthe Comlllission may not relax iu replation of AT&T III1tiI it uDdertakes a COSl­

bcaeflllJl&1ysis.m FiDaUy, BcUSoulb claims tIlII because AT&T is malting certaiJJ voluntary
c:oaunitJpMtJ. it is DOl uuly being ttdassified as a _-dominant c:anier. but as a "semi·
domiDaDl" c:aniet, subject to price meulatioo aad Wilt' filing n:quitemeuts somewbeJe
betw_ thole awUed 10 dominant aad DOII-domiDaDt carrien.421 It tbus ugues tIlII the
CommiuioII must ilIstitute a IlIlemaking if it wishes 10 create a new classiflClllioD under
wbicb 10 JIlIlIIate AT&T.'"

(2) Discussion

lSI. 1bis is oot a I1lIe:mUiu& proceecIiDc. Rather, AT&T. motion amounts 10 a
requeIl for a dedanloIy JlI1iDa !bat AT&T IbouJd DO Jooaer be clusifllld as a dominant
carrier widIiD tile ('nmmjqlon'. exiIDDc ndea IIId policies. The fad lIIIt we decIImJ
ATAT cbaiDIDt ill tile naIr:makiIIa~ dlIIt eatablisbed our a-rit Ctggrdtjyr"*IlIJea aDd poIldea doea DOl mab IbU del:JarItioIl • nde. Pint, it is DOt codified ill
our ruIeI. Second, wI6 pottiDIIs of tbe FUll Bcpm II1II 0nI0r lie ill die D&IIPe of
uac:odlfia1ll1Jea, die dociaiaa 10 d«JIte ATa:T domiJlIIIt was .. tpplicatioD of die rules IIId
policies IdoI*d ill die Pint Br:pwt aDd 0nIrr to a specific eadty. ATU. The dcclaratioD
of domiDaace repnfiDc AT&T was .. adjudicative dccisioa, DOt. nde of e-nJ
appIkability. In lIlY eYellt, we oote tbat we have ill fad I'Ilceived bItIId public COIIIDIent 011

ATa:T's request.- 1bus, we reject UTe's can for I "fun inveIIiptioo" rJuwP'
IlIJemakiDa PJOCIlCdinI, as we alIeady have I fun UJd adequate ftlCOI'd before us.

152. We n;eet IDCMA', request tbat a two-year IIlOIlItOriam be pIIced 011 ATa:Ts
ndusificIdoa. AI previouJly diIc:uued, we fiDd, baed 011 tile ncmI evidl:ac:e, tbar ATa:T
lacb IIIUbf power ill die ...., domeItic, iDft:texchmce maJbL ID additioa, as
previously discussed, AT&T bas offeRd vohmwy romadtmedl tbar lie irJte:Dded 10 serve as
"aansidoaal" JlRJlIl=lDeIlIS tIlII wiD address COfXUDS taiJr:d ill dae reconI about Ibc sborl
term. We believe tbese IXIIIIIIIitmeII may aBevlaIe tbese COlIl:eI'DS cUiDI this period of
replalory bUSition. More imponutly. we iDtead 10 initiate I proceediIIg 10 coosider

4» NYNBX June 9, 1995 Commem.I at 2.

m AcrA NovaDbet 12, 1993 Commmts 112; Ad Hoc !XCs NovembBr 12, 1993
~.4.

G BeIISoutb October S, 1995 ilIl&ttG Leaer at 2·3.

milt.

430 CL. CNchpIm y PCC, 538 F.2d 349, 3M (D.C. Cir. 1976), I:l::lL.lImiIllI, 429 U.S.
890 (J976) ("Sud! empty fomWity is oot teqUired wbeJe die reconI demoosmtes tbal
the .,eacy in fad bas bad the beudit of petilioDen' lXICIltIIeDtS").
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whether, in Iigbt of our conclusion dial 00 carrier is dominant in the domestic long-distance
manet. we need to modify OUf existing regulalory scbeme fOf interexcbange carrien.

IS3. We likewise reject the ugument of ACTA and Ad Hoc IXCs that we cannot
reclassify AT&T until we bave completed a cost-benefit analysis. ID this proceoedilI" we ale

simply considering wbetber AT&T still possesses market power in the domestic long-diSWll:e
mane!; 00 cost-benefit analysis is required !Jere, since that analysis was conducted in the
Competitive caniet orden.

154. In the Fifth Report lAd Order. the Coaunission SWed tbal. if BOCs were
allowed to provide lOlIg-diJraDce services, "we would rquJare the DOCs' iDtersWe.
inteflATA services IS domilIaat UlICiI we determine wbat dep:e of separatioa, if IllY, would
be necessuy for BOCs Of their aI'IilWes to qualify for DOIIdomiDaJII rquIatioD.-, As BOCs
ale curremly probibited fI\lm providiJIc 1olIg-diJraace services by the MFl. we have lIJIde DO

detenniaatioD about the dept of sepIJIlion. if IllY, needed for BOCS and tbe.Ir aft"iliales 10
be dcclaled lIOlI-domiDut. tbiJ iasue iI beyoad the ICqle of dIis proceadinc IIld we
therefore reject NYNEX's arguJIleut that, if AT&T is deeJaRd 10 be a IIDD-dominaat artier,
we sbould dcclue all providen of loag-dislaoce services 10 be 1IOlI-domUlut.

155. We abo reject BeUSoudl', claim tbar AT&T's vohuItary CllIIUIIiImeDts create.
"semi-dominant" carrier c1as:sifieatioa tbat CaD be c:RaIed only via rolemakina. As awed
above,'" our CODClusioa tbat AT&T is_~ is IIOt based upoa the volumaty
commitments offered by AT&T in its September 21, 1995 ill fIIK Leaer (IS clarified in ita
OCtober 5. 1995 Eo!~ Leuerl, but 011 the ec:ooomic iDfomwioll ill this record repntinI
AT&T's positioD in tbe overall relevIIlt DWka. 1bc YollllllUy COIIIJIli1meols ISS\lIIC
coocems taiJr:d in the reconI about the impIct of AT&T's reclassificatioa peIIdiD, our
further ewuinatioo of the SQIe of the intere~ awtet. AT&T's iDdepeodent voluatary
commitments do not, boweYW. create. new canim classification.

d. ~Uaneous Issues

(I) PleadiDas

156. MCI &rJIIClI tbat reclassification of AT&T as a _-domilIam CIJrier sbauJd be
subject 10 cenaiII COIIditioas. 1"beIe coadiDoas iDc1ude: (1)"geaerat avaiJability"
nquiremeau, wlleldly eadllariffed ATa:T proIkK:t must be available 10 usen odIcr than the
customer for wbooI die offering 1l'II desiped; (2) probibitions 011 resale resuictioas by
AT&T; (3) a requimnea( that ATa:T IJIIbuDdIie tnnsmissioa services IIld equipmena; (4) a
probibitioa apinst AT&T's use of pataIf rigIJts 10 impede Joac-distance compclitioa; IIld (5)

Ul Fifth Report and 0xdQr. 98 FCC 2d 11 J198 n.23.

m ~ 8I.IlD pan. 37.
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a requireDlelll that AT&T obtain aeass services under the same tenns and COndiliODS as its
compeliton.&U

IS7. CSE disInisses the claim thai AT&T's IClUal or claimed OWDership of patellts
could illbibit competition.... AJsumiDe AT&T does hold pateDlS in etUciaJ equipmellt, CSE
arpea that~ is a lIlIXimum IJDOUJIt cusromen are willinllO pay for long-distance service
produced using the patmted equipment or proceu and thai AT&T caIlIIllt use its control over
patents to gain monopoly profits in excess of those associated with the pateDIS tbemselves. ill

ISS. MCI responds thai AT&T bas the power 10 extract IiI:ense payments and
thereby erect COllIpc:litive buriers for its smal1er compeUlOfS. MCI COIIteIlds tbII bccIuse
compctiIors caIlIIllt eacape the COlI burdeus imposed, AT&T's abiliIy ID exercise pueIII rigbts
so as to raise competlton' COlI, amOl1llts to~ f'Kk! COIIlroI in tile affecaed matbt.Q6

159. J:DCMA upes dill, as a COIIditioa to dcft:auIaIiac AT&T, the Commiasioo
should: (I) require AT&T to CClIlIpIy wida all~ cuneady appJicabJe to AT&T;U7
and (2) require AT&T to comply wida all qp1lcabJe IIOIJStl'uCtlII safecuanIs, IlICh as
necwork iDfonnatioo~, e:ustomer propricwy network informatioa, COlI anoc.rioo
and affiliate lrlllsactioo rules." AT&T argues in response thai tbe obligalioos IDCMA
refemaces ·will apply, or 1IOt, inespeclive of AT&T's classiflCl!ioo so !bey do IIOt raise any
issues that need to be addtes5cd bere.....

•" MCI November 12, 1993 Comments at 11-18; MCI June 30, 1995 Reply Comments
at 1-2; Jl:!I: 11m Sprint December 3, 1993 Reply Comments at 3; Sprint June 30, 1995
Reply Commellts at 3.

... CSE June 9, 1995 COIIIII1CIIIS aI 7.

4U IlL. at 7-8.

... MCllune 30, 1995 Reply Commeau at 7; _lUll SpriDlluue 9, 1995 CommeoIs at
4.

.,., IDCMA June 9, 1995 Comments at 13.

... ill. aI 16-17. IDCMA aJso claims thai AT~, by offerin& IDIerSpau FI1IIIIe Relay
service on a lIOO-regu1aled basis, is violating cum.nt Commission reculatioos. IlL. at
13-1•.

... AT&T JUDe 30, 1995 Reply ComInmts at 34--35.
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(2) Discussion

160. We do 110I believe iI necessary or desirable 10 impose the proposed conditions
011 AT&T. R.eclassific:alioa of AT&T will have the effCClS described in puaarapb 12 above.
The existinc Commission decisions and rep1aIious that will COIItinue 10 apply 10 a DOD­

dominaDI AT.tT (whicb include, _alii. the men:oced DDIlSCnIClUrai safCJUllds), as well
as tile complainl and euforoement proceues, are adequate ID pleYelIt AT&T from engqin& in
the kinds of ptllCtices thai tile proposed coaditioas are aimed aI pleYeatiDg. ID additioo, as
AT&T SlateS, the refermccd cuJmlt1y applicable rules will COIltiDue 10 apply 10 a 110II­

dominant AT&T, as will tbe Computer Q requiremems, including those reprdiDl the
unbundling of basic and enlJaDced services.uo We also find IlO basis for COlIC1uding that
AT&T patelIts should preclude us from liDding AT&T 1IOIHfominant. Bvea a.ssuming the
validity of AT.tT's paleDlS, IlO party bas 5110W1l thai these paIeIIIS have bad Of will have any
material effect 00 the fullCliooinl of a competitive market.

e. RBOC Entry IDID the lDIere~bangeMartc:c

(I) Pleadings

16J. The JoiDI Bell Companies, CSS and Ameritecll &IJUe dial the CommisIioo
should IlOf emn AT&T's 1lIOtioo. Ratber. they urp us to a:t on tbe :RI!OCI' rulematiD&
peti.tioo to allow RBOC eoIJy into the 1oo,-iIisIuce matbt."· WJlTei disIaI- wida the
Joint Bell Companies' COMmeats, UJUing lIJat the proper regulatory mpoose to AT.tT's
molioo is to allow 10cal exchange carriers into the inrerexcbaDF uwtet.cc:l WJlTei argues
thai tbe Commission should iDSIeId prererve regularory safeguanls dial have permitted
competitioo ID develop.C4 Sprint COlIJIIen IbaI the issues Riled by the RBOCa are OllIS.
the srope of the instant proceeding and are im/evalll UDtiI the MF1 is revised....

(2) Diacussioo

162. We agree with SpriJII thai tbe UJUIIIems made by the RBOCs are bcyOlld the
swpe of Ibis proceeding. Indeed, this Commissioo lacb tbe authority 10 addJas the
RBOCs' feqI1esr 10 enter the i.otcn&ate klag-dislaace uwtet. Punhermore, the deci.sioo 00

... *" Coppdcr D, 77 FCC 2d 384.

.., low BeD Companies November 12, 1993 ComIJlClllS at 2; CSB J_ 9, 1995
COOIJIIeIItI at 11; AmeriCecII December 3, 1993 Rqlly Commeou at 2.

.., Wirrel December 3, 1993 Reply Commeau aI 5.

"'ill.

... Sprint June 30, 1995 Reply Comments at 4-5.
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